
STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion
o f

Sunrise PLaza Associates

for a Review of the Suffolk County Recording
Off icers'  Refusal to Record an Executory Contract
for the Sale of Real Property without Payment of
Tax imposed by Art ic le 11. of  Lhe Tax Law.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1982, he served the within not ice of Decision by cert i f ied
nai l  upon Sunrise Plaza Associates, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Sunrise Plaza Associates
45 N. Stat ion Plaza
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further
herein and that the address
of  the pet i t ioner .

Sworn to before me this
27Lh day of May, 1,982.

says that sa id addres e is the petit ioner
is the last known addresssa id  wrap



STATE OT NEW YORK
STATE TAX COUMISSION

t ter of t

Sunr ise p l " : i  Associares

for a Review of the Suffolk County Recording
Officers' Refusal to Record un Exu"utory Contractfor the Sale of Rg?l_property without i ;yr;; ;-; i
Tax imposed by Art icle l i  of ' the tax l ,aw.

State of New york
County of Albany

Jay vredenburg, being.duly 
rw9Tn, deposes and says that he is an emproyeeof the Department of raxali ,on ana rinincel-;; ;r-1g years of age, and that onthe 27th day of May, -1982, h" served the within notice or Declsion by cert i f iedmail upon Bennett A' Reisi the representative of the petit ioner in the withinproceeding, by enclosing a true copy thereof in a securely sealed postpaidwrapper addressed as fol lows:

Bennett A. Reiss
45 N. Station pLaza
Great  Neck,  Ny 11021

?19 ly deposit ing same enclosed in a postpaid properry addressed wrapper in a(post off ice or off icial depository) undei the^ exiruriv" 
""ru 

and custody ofthe united states postar s"i." i"u within the state of New york.

AFFIDAVIT OF MAIIING

That deponent
o f  the  pe t i t ioner
last known address

. further says that the said addressee is
herein and that the address set forth onof the represenratr:g of rhe p"aiti;;;;.

the representative
said wrapper is the

Sworn to before me this
27th day of May, tgg2.



STATE OT'NEhI YORK
STATE TAX COMMISSION

n t tter of the
o f

Sunrise PLaza Associates

for a Review of the Suffolk County Recording
Off icersr Refusal to Record an Executory Contract
for the Sale of Real Property without Payment of
Tax imposed by Art ic le 11 of the Tax Law.

AI'FIDAVIT OF MAITING

Stat.e of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Quadrangle Associates the representative of the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Quadrangle Associates
2504 Ant igue Terrace,  Apt .  0L
Coconut Creek, FL II02I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the- exi lusive care and cuilody of
the united states Postal service within the state of New york.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on
of the representative of the peLitirdner.

the representative
said wrapper is the

Sworn to before me this
27th day of May, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Sunrise Plaza Associates

for a Review of the Suffolk County Recording
0ff icersf Refusal to Record an Executory Contract
for the Sale of Real Property without Paynent of
Tax imposed by Art ic le 11 of the Tax Law.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 27th day of May, 1982, he served the within
mail upon Mr. Arthur Maxwell the representative
proceeding, by enclosing a true copy thereof in
wrapper addressed as fol lows:

Mr. Arthur Maxwell
Mortgage & Real Estate Transfer Tax Unit.
Room 403,  4th F loor
Building /I9, State Campus
Albany, NY 72227

and says that he is an employee
18 years of age, and that on
not ice of Decision by cert i f ied
of the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

the representative
said wrapper is the

AFFIDAVIT OF MAIIING

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuilody of
the United States Postal Service within the State of New york.

That deponent.
of the petit ioner
last known address

further says that
herein and that the
of the represent

Sworn to before me this
27th day of May, 7982.

the  sa id  addressee is
address set forth on

ivQ of the petltioner.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sunrise Plaza Associates

for a Review of the Suffolk County Recording
0ff icerst Refusal to Record an Executory Contract
for the Sale of Real Property without Payment of
Tax imposed by Art ic le 1l  of  the Tax law.

AFFIDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
o-f t lg Department of Taxation and Finance, over 18 years of age, and thal on
the 27th day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Ms. Jean H. Tuthill the representative of the petitioner in the within
proceedinS, bY enclosing a tfue copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Ms. Jean H. Tuthi l l
Suffolk County Treasurer
Riverhead,  NY 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cullody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forthron said wrapper is the
last known address of the representative of the petit i ,s6er.

..?

Sworn to before me this
27th day of May, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 27, L982

Sunrise PLaza Associates
45 N. Station PLaza
Great Neck, NY 1tA2I

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right
Pursuant to section(s) 251 of the
adverse decision by the State Tax
Article 78 of the Civi l  Practice
Supreme Court of the State of New
date of  th is  not ice.

of review at the administrative level.
Tax Law, any proceeding i.n courL to review an
Commission can only be insti tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months fron the

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
Bennett A. Reiss
Quadrangle Associates
Mr. Arthur Maxwell
Ms. Jean H. Tuthi l l

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

SUNRISE PTAZA ASSOCIATES

for  Review of  the Suf fo lk  County Recording
Of f i ce r ' s  Re fusa l  t o  Reco rd  an  Execu to ry
Contract  for  the Sale of  Real  Property  Without
Payment  of  Tax Imposed by Ar t ic le  11 of  the
Tax  Law.

1 .  P e t i t i o n e r ,

p r i nc ipa l l y  engaged

Is land ,  New York .

Sun r i se  PLaza  Assoc ia tes ,  i s  a

in the operat ion and management

DECISION

New York par tnership,

of  real  estate on Long

Pe t i t i one r ,  Sun r i se  PLaza  Assoc ia tes ,  45  No r th  S ta t i on  P laza ,  Grea t  Neck ,

New York 11021,  f i led a pet i t ion for  rev iew of  the Suf fo lk  County recording

o f f i ce r ' s  re fusa l  t o  reco rd  an  execu to ry  con t rac t  f o r  t he  sa le  o f  r ea l  p rope r t y

wi thout  pa5rment  of  tax imposed by Ar t ic le  11 of  the Tax law (Fi le  No.  3I7O4).

A  fo rma l  hea r i ng  was  he ld  be fo re  Do r i s  S te inha rd t ,  Hea r i ng  O f f i ce r ,  a t  Lhe

of f ices of  the State Tax Commission,  Two l {or ld  Trade Center ,  New York,  New

York ,  on  Sep tember  15 ,  1981  a t  11 :15  A .M.  Pe t i t i one r  appea red  by  Benne t t  A .

Re i ss ,  Esq .  The  Aud i t  D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (Pau l

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the execuLory contracL for  sa le of  real  property  ent i t led pet i t ioner

(as  vendee )  t o  possess ion  o f  t he  p rem ises ,  so  t ha t  reco rda t i on  o f  sa id  con t rac t

was  sub jec t  t o  t he  t axes  imposed  by  A r t i c l e  11  o f  t he  Tax  Law.

FINDINGS OF FACT
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2 .  On May 29 ,  7979,  pe t i t ioner  en tered  in to  a  cont rac t  w i th  Quadrang le

Assoc ia tes  ( "Quadrang le" )  fo r  purchase o f  a  parce l  o f  land  in  the  Town o f

Babylon, County of Suffolk.

3.  Quadrangle owns approximately  seven to e ight  acres of  which the

sub jec t  r ea l  es t . a te  i s  pa r t .

On May 1,  7970,  Quadrangle entered in to a land lease of  the subject

parcel  wi th Mr.  Frank Grobman and Mr.  Saul  Lerner ;  the in i t ia l  term of  the

lease was 25 years and was to commence approximately  12 months f rom the date of

the s igning.  The lease agreement  gave the tenants the r ighL t .o  extend the

Iease  fo r  a  t o ta l  o f  4  pe r i ods ,  cons i s t i ng  o f  3  pe r i ods  o f  20  yea rs  each  and

one fur ther  per iod of  14 years.  Pr ior  to  May ,  1979,  they exerc ised one of  the

opt ions.  The tenants were a lso g iven the r ight  to  and d id construct ,  a t  thei r

own expense,  a 1001000 square foot  department  sLore on the premises.  The bank

from which Grobman and Lerner  obta ined f inancing for  construct ion of  the store

required that  they exerc ise the f i rs t  opt ion in  order  that  the term would be in

e x c e s s  o f  2 5  y e a r s .

On  Sep tember  1 ,1977 ,  Mess rs .  G robman  and  l e rne r  en te red  i n to  a  l ease

of  the deparLment  s tore wi th F.  t { .  I+toolworth Co.  ( "Woolco") .  The term of  the

sub lease  i s  99  yea rs ;  i n  add i t i on ,  t he  t enan t  i s  g i ven  the reunde r  5  success i ve

opt ions to extend the term for  any per iod of  t ime not  exceeding 5 years on each

op t i on .  I f  l { oo l co  chooses  no t  t o  exe rc i se  i t s  op t i ons ,  t he  sub lease  g i ves  i t

the r ight  to  secure another  subtenant .

At  the t ime of  the agreemenL between pet i t ioner  and Quadrangle,  the

premises were occupied by l , {oo1co pursuant  to the sublease.
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4 .  Pe t i t i one r ' s  execu to ry  sa les  con t rac t  w i t h  Quadrang le  p rov ided  fo r  a

pu rchase  p r i ce  o f  $300 ,000 :  $40 ,000  payab le  a t  t he  t ime  o f  s i gn ing  and  $260 ,000

payab le  ove r  a  de fe r red  pe r i od  o f  30  yea rs .

5.  Af ter  the contract  was s igned,  a memorandum thereof  was prepared and

of fered to the Suf fo lk  County Clerk for  recording.  Three addi t ional  documents

were  submi t t ed  t o  t he  c l e r k :  t he  con t rac t  i t se l f ;  a  l e t t e r  t o  Mr .  John  Day ton ,

request i -ng a determinat ion that  no mortgage recording tax was due upon recordat ion

of  the memorandum; and the af f idavi t  o f  a par tner  in  Quadrangle which stated

that  possession of  the premises was not  g iven to pet i t ioner  by del ivery of  the

con t rac t .

6.  The recording of f icer  refused to record the memorandum wi thout  paynent

o f  mor tgage  reco rd ing  taxes .

7.  Grobman and Lerner  pay a ground rent  of  approximately  $331000 per  year

to pet i t ioner  and in turn receive annual  rent  f rom Woolco of  approximately

$ 4 0 0 , 0 0 0 .

8.  The land lease prohib i ts  the owner of  the subject  premises f rom

mortgaging or  otherwise creat ing any encumbrances upon the premises.  This

prohib i t ion is  expressly  acknowledged and set  for th in  paragrap} : .  32(A) of  the

execu to ry  con t rac t :

?rThe par t ies acknowledge that  Sect ion 19 of  the land Lease
prohib i ts  the owner and landlord of  the Premises f rom mortgaging or
otherwise creat ing any secur i ty  or  other  l iens or  encumbrances upon
or af fect ing the fee t i t le  in  and, /or  to  the Premises or  the Improve-
men ts ,  o r  any  pa r t  t he reo f ,  and  tha t  excep t  f o r  sa id  p roh ib i t i on ,  t he
part ies would have,  i -n  l ieu of  enter ing in to th is  insta l lment  Contract ,
ef fected an immediate conveyance of  t i t le ,  whereby Buyer would take
t i t le  to  the Premises subject  only  to ( i )  the mat ters set  for th
herein,  and ( i i )  a  note and a purchase money f i rs t  mortgage encumber-
ing the Premises and Improvements,  payable to Sel ler ,  in  an amount
equal  to  the unpaid balance of  the purchase pr ice,  which note and
mortgage would have been added to and made par t  of  the Exist ing
Mortgage and the note secured thereby.  I f  there should develop any
conf l ic t  o f  opin ion regarding the in terpretat ion or  ef fect  of  any
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term'  condi t ion or  prov is ions of  th is  Contract ,  then an in terpretat ion
sha l l  be  made  bea r i ng  the  fo rego ing  i n ten t  o f  t he  pa r t i es  i n  m ind . "

9 .  The  con t rac t  a l so  exp ress l y  s ta tes  t ha t  t he  p rem ises  were  so ld  and

t i t le ,  when conveyed,  is  to  be conveyed subject  to  the Grobman and t rerner  lease

and  the  Woo lco  l ease .

10.  Other  prov is ions of  the executory contract  re levant  to  th is  proceeding

a re  se t  f o r t h  be low .

(a )  Possess ion  o f  t he  p rem ises  was  no t  de l i ve red  to  pe t i t i one r  upon

execu t i on  o f  t he  con t rac t .

"Buye r  sha l l  no t  r ece i ve  o r  be  en t i t l ed  t o  rece i ve  possess ion  o f
the Premises upon the execut ion hereof .  Upon the c los ing of  t i t le
and del ivery of  the deed,  as prov ided for  here in,  or  upon Lhe expi ra-
t ion or  sooner terminat ion of  the Exhib i t  C Agreements I the land
lease  and  o the rs ] ,  Buye r  sha l l  be  en t i t l ed  t o  possess ion  o f  t he
Premises ,  i n  wh i ch  even t  Se l l e r  sha l l ,  bu t  w i t hou t  any  cos t  t o
Se l l e r ,  f u l l y  coope ra te  w i t h  Buye r  i n  de l i ve r i ng  such  possess ion  o f
t he  P rem ises  to  Buye r . t t

( b )  A11  o f  Quad rang le ' s  r i gh t s  and  en t i t l emen ts  we re  ass igned  to

pe t i t i one r ,  as  f o l l ows :

"Se l l e r  he reby  ass igns  and  conveys  to  Buye r  a l l  o f  Se l l e r ' s
r ights,  ent i t lements and pr iv i leges in  and to the Exhib i t  B and
Exh ib i t  C  Ag reemen ts ,  i nc lud ing  Se l l e r ' s  r i gh t  t o  rece i ve  any  and  a l l
rent  and addi t ional  rent  and ent i t lements and not ices that  the
Iessor ,  landlord or  owner of  the fee of  the Premises would be ent i t led
to receive pursuant  to the terms and condi t ions of  sa id agreements. r t

( c )  I n  t he  even t  o f  t he  buye r t s  de fau l t ,  i t  f o r f e i t s  a l l  r i gh t s  t o

the  p rem ises  and  the  possess ion  the reo f :

"Buyer shal l  for fe i t  any and a l l  r ights to the Premises and
Improvemenls and to the possession thereof  and Buyer 's  r ights here-
under;  and Sel ler  shal l  have an i runediate r ight  to  retake possession
of  the Prern ises and rmprovements and the Exhib i t  c  Agreements. r r

11 .  I t  i s  pe t i t i one r r s  pos i t i on  t ha t  reco rd ing  o f  t he  execu to ry  sa les

con t rac t  was  no t  sub jec t  t o  t he  t axes  imposed  by  A r t i c l e  11  because  possess ion

of  the premises was not  g iven to i t  under the contract  and could only  occur
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upon fu l l  pa)rment  of  the purchase pr ice,  or  upon the expi rat ion or  terminat ion

o f  t h e  l e a s e s .

CONCLUSIONS OF LAW

A. That  cer ta in executory contracts for  the sale of  real  property  are

deemed nor tgages for  purposes of  Ar t ic le  11 of  the Tax Law.

"Executory contracts for  the sale of  real  property  under which the
vendee has or  is  ent i t led to possession shal l  be deemed to be mortgages
for  the purposes of  th is  ar t ic le  and shar l  be taxabre at  the amount
unpa id  on  such  con t rac t s . t r  Taw Law sec t i on  250 .

"The provis ions of  ar t ic le  e leven of  the tax law shal l  not  be appl i -
cable to an executory contract  for  the sale,  purchase or  exchange of
real  property ,  or  memorandum thereof ,  unless the contract  prov ides
tha t  t he  pu rchase r  i s  en t i t l ed  t o  possess ion  o f  t he  p rope r t y . "  Rea l
P r o p e r t y  L a w  s e c t i o n  2 9 4 . 2 .

On Iy  a  spec i f i ed  c l ass  o f  execu to ry  con t rac t  i s  made  taxab le :  t hose  con t rac t s

under which the vendee has or  is  ent i t led to possession.  ' r l {e  must  take these

sect ions of  the statute as we f ind them. I t  is  not  for  us to enlarge them upon

any not ion that  the Legis lature might  reasonably have done so."  Mat ter  of  Rogers

v .  G r a v e s ,  2 7 9  N . Y .  3 7 5  ,  3 7 9  ( 1 9 3 9 ) .

B .  Tha t  pe t i t i one r  does  no t  have  no r  i s  i t  en t i t l ed  t o  possess ion  o f  t he

premises under the executory contract .

The contract expressly provides that pet i t ioner was not ent i t led to

possess ion  o f  the  premises  upon the  execut ion  o f  the  cont rac t ;  possess ion  wou ld

be given over upon crosing of t i t le and del ivery of the deed, or upon the

terminat ion of the lease and sublease. Llhere vendees may not have possession

unt i l  the date f inal  payment under the executory contract has been made, i t  has

been held that  payment  of  mortgage tax on the sale agreement  was not  requi red.

(Sup.  Ct .  Onondaga Co.  7926).  See aLso 1927Char les  v .  Sche ibe l ,  128  M isc .  275

Op.  A t ty .  Gen.  228;  7972 Op.  A t . ry .  Gen.  757.
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The lease and sublease in quest ion had terms of  45 years and 99 years,

respect ive ly ,  and extended wel l  beyond the date for  f ina l  pal rment  under the

execu to ry  con t rac t .

C .  Tha t  as  t he  cou r t  s ta ted  i n  Sche ibe l , the purpose and intent  of

subst i tu t ion of  contracLs of

of  mortgage wi thout  payment  of

sect ion 250 of  the Tax Law is  " to prohib i t  the

sale in  the p lace of  the usual  secur i ty  by way

t a x . r r  I d .  a t  2 7 9  .

Th i s  Commiss ion  may ,  o f  cou rse ,  l ook  t h rough  the  l abe l s  t o  t he  ac tua l i -

t i e s  o f  t h e  s i t u a t i o n .  M a t t e r  o f  D r o b n e r  v .  C h a p m a n , 2 7 5  A . D . 5 2 0  ( 3 d  D e p t .

7949 ) .  Howeve r ,  t he  pa r t i es  he re in  d id  no t  s t ruc tu re  t he i r  t r ansac t i on  so  as

to c i rcumvent  sect ion 250,  but  to  honor the Lerms of  the land lease.  They

candid ly  s tate in  the contract  that  but  for  the prohib i t ion in  the lease

against  mortgaging the premises,  se l ler  would have immediat .e ly  conveyed t i t le

and buyer  would have executed a purchase money f i rs t  mortgage encumber ing the

p r e m i s e s .

D.  That  the recording of f icer ts  refusal  to  accept  the memorandum of  the

contract  for  recordat ion wi thout  payment  of  mortgage recording tax was improper

and  e r roneous .

E .  Tha t  t he  pe t i t i on  o f

DATED: Albany,  New York

MAY 2'i 198?

Sunr ise Plaza Associates is  hereby granted.

TAX COMMISSION
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