
STATE 0I' NEI,/ YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Riverton Propert ies, Inc.

to Review a Determinat ion under Art ic le 11
Tax Law with reference to an Indenture of
and Deed o f  Trus t  Recorded May 16 ,  L972.

AFFIDAVIT OF T'IAILING
of the

Mortgage

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Riverton Propert ies, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

R iver ton  Proper t ies ,  Inc .
c/o Goldstein, Goldman, Kessler & Underberg
1800 Lincoln First  Tower
Rochester,  NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

R iver ton  Proper t ies ,  Inc .

to Review a Determinat ion under Art ic le 11
Tax law with reference to an Indenture of
and Deed o f  Trus t  Recorded May 16 ,  1972.

AFFIDAVIT OF MAITING
of the

Mortgage

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Edward T. Mi l ler the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Edward  T .  Mi l le r
Secretary of Housing & Urban Development
c/o New Comrnunity Development Corp.
4 5 1  S e v e n t h  S t . ,  S . W .
Washington, D.C. 204rc

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  November ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

R iver ton  Proper t ies ,  Inc .

to R.eview a Determination under Article 11
Tax Law with reference to an Indenture of
and Deed of Trust Recorded May 16, 1972.

AT'FIDAVIT OF MAIIING
of  the

Mortgage

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Marine Midland Bank - Rochester the representat ive of the
pet i t ioner in the within proceedinS, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Marine Midland Bank - Rochester
One Marine Midland Plaza
Rochester,  NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

R iver ton  Proper t ies ,  Inc .

to Review a Determinat ion under Art ic le 11
Tax Law with reference to an Indenture of
and Deed o f  Trus t  Recorded May 16 ,  1972.

AT'FIDAVIT OF MAILING
of the

Mortgage

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon lucien A. Mi l lerMorin the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lucien A. Morin
Monroe County Director of Finance
Monroe County Office Building
R o c h e s t e r ,  N . Y .  f 4 6 L 4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 ? 2 7

November 6, 1981

River ton  Proper t ies ,  Inc .
c/o Goldstein, Goldman, Kessler & Underberg
1800 Lincoln First  Tower
Rochester,  NY 14604

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 251 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund al-Iowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward  T .  Mi l le r
Secretary of Housing & Urban Development
c/o New Comnunity Development Corp.
4 5 1  S e v e n t h  S t . ,  S . W .
l{ashington, D.C. 20470

See Attached for Addit ional Representat ives

Taxing Bureau' s Representat ive



Addit ional Representat ives :

Marine Midland Bank - Rochester
One Marine Midland PLaza
Rochester,  New York 74604

Mr .  Luc ien  A.  Mor in
Monroe County Director of Finance
Monroe County Office Building
Rochester,  New York L46L4

Arthur Maxwell
Associate Mortgage and Land Use Tax
State Campus, Room 208, Bui lding l l9
Albany, New York

Examiner



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RIVERToN PROPERTIES, INC.

to Review a Determinat ion under Art ic le 11 of
the Tax Law with reference to an Indenture of
Mortgage and Deed of Trust Recorded May 16,
1 9 7 2 .

1 .  R iver ton  Proper t ies ,

was a developer of a 2200 acre

DECISION

fnc.,  a New York business corporat ion ("Riverton")

new community called "Riverton" in Monroe

Pet i t ioner ,  R iver ton  Proper t ies ,  Inc . ,  now ac t ing  th rough i t s  ass ignee the

United States, represented by the Secretary of Housing and Urban Development

act ing through the New Community Development Corporat ion, Washington, D.C.

204n, f i led a pet i t ion to review a determinat ion under Art ic le 11 of the Tax

Law with reference to an Indenture of Mortgage and Deed of Trust recorded on

May 16 ,  1972 (F i le  No.  21187) .

A formal hearing was held before Jerome M. Hesch, Hearing Off icer,  at  the

off ices of the state Tax commission, Bui lding / f9,  state campus, Albany, New

York  on  August  27 ,  1979 a t  1 :00  P.M.  Pet i t ioner  appeared by  Edward  T .  Mi l le r ,

Esq. ,  at torney for the United States. The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq. .  (Bar ry  Bres le r  Esq. ,  o f  counse l ) .

ISSI.]E

I,lhether an Indenture of Mortgage and Deed of Trust executed by Riverton

Propert ies, Inc. to the Marj-ne Midland Bank, Trustee, dated YIay 2, 1972,

relating to United States Government Guaranteed New Community Debentures was

subject to the mortgage recording tax.

FINDINGS OF FACT
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County, New York. Riverton was provided guarantee assistance pursuant to Part

B of the Urban Growth and New Community Developement Act of 1970, Title VIf of

the  Hous ing  and Urban Deve lopment  Ac t  o f  1970,  42  U.S.C.  $4511-4532 (1970) ,  as

amended.

2. Riverton made and entered into a certain Indenture of Mortgage and

Deed of Trust as of l ' lay 2, 1972 ("Mortgager ')  with Marine Midland Bank-Rochester,

Trustee, a New York banking company. The Mortgage was f i led for record in the

0ff ice of the Clerk of the County of Monroe, State of New York, on May 16, 7972

and f i led in Liber 3474 of Mortgages at Page 80. There have been three supple-

ments to that Mortgage executed by those same part ies for such purpose: the

First  Supplemental  Indenture of Mortgage and Deed of Trust dated as of December 11,

L972 and recorded on that date in Liber 3504 of Mortgages at page 39; the

Second Supplemental  Indenture and Deed of Trust dated as of March 19, 1973 and

recorded on that date in Liber 362A of Mortgages at page 772; and the Third

Supplemental fndenture and Deed of Trust dated as of Novenber 25, 7974 and

recorded on that date in l iber 3920 of Mort.gages at page 148.

3. The language at page 2 of the Mortgage provided:

"ThaL the Company [Riverton],  in considerat ion of the
premises and the acceptance by the Trustee of the trusts
hereby created and of the purchase and acceptance of the
Debentures by the holders thereof and of the sum of one
dol lar lawful  money of the United States to i t  duly paid by
the Trustee, the receipt whereof is hereby acknowledged,
in order to secure the United States against any l iabi l i ty

to keep, perform and observe al l  t .erms, condit ions, provisionso kee rform and observe,_ell !e.ms, condrl194s, provisrp4q,
covenants and agreements of this Indenture, by these
presents  does  hereby  g ive ,  g ran t ,  barga in ,  se1 l ,  re lease,
convey ,  a l ien ,  ass ign ,  con f i rm,  t rans fer ,  mor tgage,  war ran t ,
pledge and set over unto Marine Midland Bank--Rochester,  as
Trustee, and unt.o i t
and to them and their  assigns forever,  al l  the r ight,  t i t le
and interest of the Company in and to the following:
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GRANTING CLAUSE FIRST

AII the real property si tuated in the County of Monroe, New
York .  descr ibed in  Sc l redu le  A  here to . . . "  (emphas is  supp l ied) .

4. Sect ion 5.07 of the Mortgage required Riverton to "cause t i t le insurance

to be maintained.. .  naming the Trustee for the benef i t  of  the Secretary as the

insured par ty . . . " .  0n  May 16 ,  L972 The Monroe Abst rac t  and T i t le  Corpora t ion

issued i t s  mor tgagee 's  t i t le  insurance po l i cy  no .  62r  246-A to  Mar ine  Mid land

Bank - Rochester,  as Trustee, under the Indenture of Mortgage and Deed of Trust

from Riverton Propert ies, Inc. to Marine Midland Bank - Rochester,  Trustee,

dated as of l {ay 2, 1972 for the benef i t  of  the Secretary of Housing and Urban

Dqvelopment.

5. When the Mortgage was submitted for recording to Lhe Clerk of Monroe

County, a mortgage recording tax in the amount of $90,000.00 was advanced and

duly paid by Riverton to the Monroe County Clerk.

6 .  A  fo rmal  app l i ca t ion  fo r  re fund o f  such $90r000.00  o f  mor tgage record ing

tax paid was submitted in acceptable form and t imely manner by counsel on

behalf  of  Riverton on or about May 3, 1976, and such appl icat ion has been

perfected and is the subject of  this hearing before the New York State Tax

Commission. An answer to the pet i t ion deemed perfected was duly f i led by the

Department of Taxat ion and Finance on or about Apri l  28, 197B, denying the

refund on the ground that the mortgage is between pr ivate part ies.

7. Riverton also executed a cerLain Indenture of Mortgage and Deed of

Trust between Riverton and Marine Midland Bank - Rochester,  Trustee, dated as

of November 25, L974 ("Second Mortgage") in relat ion to a debt obl igat ion in

the pr incipal amount of four mi l l ion dol lars sold to the Federal  Financing

Bank, an agency of the United States. At the t ime that Second Mortgage was

f i led by Riverton with the Clerk of Monroe County for recording, Riverton
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advanced and duly paid a mortgage recording tax in respect of such instrument.

Riverton appl ied for and recovered a refund of that tax payment on the stated

grounds that the secured party was an agency of the United States which was

exempt from the tax.

B. At the t ime of execut ion of the Mortgage, Riverton entered into a

certain Project Agreement with the United States dated as of lTay 2, 1972

relat ing to the Riverton Project and, inter al ia,  containing a covenant by the

United States to guarantee debentures issued pursuant to the Mortgage. That

Project Agreement was amended and superseded by a Project Agreement between

Riverton and the UniLed States dated as of November 25, 1974, also relat ing to

the Riverton project,  and inter al ia,  containing a covenant by the United

States to guarantee the First  Debt 0bl igat ion pursuant to the Second Mortgage.

The Project Agreements required Riverton to mortgage i ts real  estate for the

benef i t  o f  the  Un i ted  Sta tes .

9. An Offer ing Circular \ . /as issued by Riverton on Yay 2, 1972 in connect ion

t+i th i ts issuance and publ ic sale of $12 mil l ion pr incipal amount of United

States Government Guaranteed New Community Debentures.

10. Pursuant to a Not ice of Declarat ion of Accelerat ion of United States

Government Guaranteed New Community Debentures of Riverton Propert ies, Inc.

7 .L25 percent  due May 15 ,  1987,  da ted  November  16 ,  1 -977,  the  Un i ted  Sta tes  pa id

the Debentures (and the First  Debt Obl igat ion) in ful l  on December 16, L978.

By Agreerlent daLed May 15, 1978, Marine Midland Bank (formerly Marine Midland

Bank - Rochester),  Trustee, assigned al l  of  i ts r ight.s and obl igat ions to the

United States and exchanged mutual releases with the United States. Pursuant

to a Sett lement Agreement between the United States and Riverton dated September 14,



A. That a mortgage to which the United States is a party is not subject

to the mortgage recording tax since there is an implied immunity from any form

of taxat ion by state and local governments, unless the enabl ing Federal  statute

permits such taxat ion. There are no provisions in the Urban Growth and New

Conmunity Development Act of 1970 waiving the immunity of the United States

from the imposit ion of a mortgage recording tax.

B. That the mortgage from Riverton to the Marine Midland Bank, Trustee

const i tuted a mortgage solely for the benef i t  of  the United States on real

property owned by Rivert.on in Monroe County, New York, and not for the benefit

of  the owner or holder of any debenture.

C. That the Marine Midland Bank in i ts capacity as trustee under the

mortgage was not holding the mortgage for i ts own benef i t  or for the benef i t  of

the debenture holders.

1978, Riverton executed

1978 with respect to the

D. That the Marine Hidland

Mortgage was act ing as an agent

connect ion with the recording of

irununity from the imposition of

S ta tes  was en t i t led  to .
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an assignment to the United

subject mortgage recording

CONCTUSIONS OF tAW

States dated Decenber 18,

tax refund claim-

Bank in i ts capacity as trustee under the

or instrumental i ty of  the United States in

the mortgage and is entitled to the same

the mortgage recording tax that the United

E. That the United States has taken a mortgage in return for i ts promise

to pay the debentures in the event of a default by Riverton.

F. That the pet i t ion of Riverton is granted. After audit  by the Comptrol ler,

the Clerk of the County of Monroe is directed to refund the sum of $90,000.00

from mortgage tax monies in his hands, or which shal l  come into his hands, to
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i t  and charge

tax  d is t r i c t ,

such amount back to the State,

as the case may be, that was

the party ent i t led to receive

publ ic benef i t  corporat ion or

c red i ted  w i th  same.

DATED: A1bany, New York

Nov 0 6 1981

'b**


