
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P la inv iew Assoc ia tes AT'FIDAVIT OF MAIIING

for a Refund of Mortge Recording Taxes under
Art ic le 11 of the Tax Law for a Mortgage Recorded
o n  3 / 7 3 / 8 A .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 17th day of AugusL, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Plainview Associates, the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

P la inv iew Assoc ia tes
2001 Marcus  Ave.
lake  Success ,  NY l lo42

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  August ,  1983.



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

P la inv iew Assoc ia tes AFFIDAVIT OF MAII,ING

for a Refund of Mortge Recording Taxes under
Art ic le 11 of the Tax Law for a Mortgage Recorded
o n  3 / 1 3 / 8 0 .  :

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 17th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon David I .  Rosenberg the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Dav id  f .  Rosenberg
hlofsey, Cert i lman, Haft ,  Lebow & Bal in
71 S.  Cent ra l  Ave.
Va l ley  S t ream,  NY 11580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat. ive of the pet i t ioner.

Sworn to before me this
17 th  day  o f  August ,  1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

P la inv iew Assoc ia tes AFFIDAVIT OF MAITING

for a Refund of Mortge Recording Taxes under
Art ic le 11 of the Tax law for a Mortgage Recorded
on 3 /  13 /80  .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 17th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon K R Associates the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

K R Assoc ia tes
1 0 3  S .  M i d d l e  N e c k  R d .
Great Neck, NY 7702I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before  me th is
o f  August ,  1983.17 th  day

0 f--vr



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pla inv iew Assoc ia tes AFFIDAVIT OF MAIIING

for a Refund of Mortge Recording Taxes under
Art ic le 11 of the Tax Law for a Mortgage Recorded
o n  3 / 7 3 / 8 0 .  :

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 17th day of August,  1983, she served the within not ice of Decision
by  cer t i f ied  mai l  upon Massachuset tes  Mutua l  L i fe  Ins .  Co. ,  the  representa t ive
of the pet i t ioner in the within proceeding, by enclosing a true copy thereof
in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Massachuset tes  Mutua1 l i fe  Ins .  Co.
1295 Sta te  S t .
S p r i n g f i e l d ,  M A  0 1 1 1 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the st .ate of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
L7 th  day  o f  August ,  1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pla inv iew Assoc ia tes AT'FIDAVIT OF MAITING

for a Refund of Mortge Recording Taxes under
Art ic le 11 of the Tax law for a Mortgage Recorded
o n  3 / 7 3 / 8 0 .

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
tha t  on  the  17 th  day  o f  August ,  1983,  she served the  w i th in  no l i ce  o f  Dec is ion
by cert i f ied mai l  upon Mr. John V. Scaduto, the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid r .rTrapper addressed as fol lows:

Mr. John V. Scaduto
Nassau County Treasurer
Old Country Rd.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said hrrapper is the
last known address of the representat ive of the pet i t ioner.

th is
1 9 8 3 .

Sworn to
17ih day

before me
of  August ,



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P la inv iew Assoc ia tes AFFIDAVIT OF I"IAII,ING

for a Refund of Mortge Recording Taxes under
Ar t i c le  11  o f  the  Tax  Law fo r  a  Mor tgage Recorded
o n  3 / 1 3 / 8 0 .  :

State of New York
County of Albany

Conni-e Hagelund, being duly sworn, deposes and says that she is an
enployee of the Department of Taxat ion and Finance, over 18 years of age, and
Lhat on the 17th day of August,  1983, she served t .he within not ice of Decision
by cert i f ied mai l  upon Mr. Arthur Maxwel l ,  the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Arthur Maxwel l
Mortgage & Real Estate Transfer Tax Unit
Room 403,  4 th  F l .
Bui lding 9, State Campus
Albany, NY 12227

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

be fo re  me
o f  Augus t ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  17 ,  1983

Plainview Associates
2001 Marcus  Ave.
Lake Success, NY 77042

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  Lhe Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax law, 6try proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ives :
Dav id  I .  Rosenberg
Wofsey ,  Cer t i lman,  Haf t ,  Lebow & Ba l in
71 S .  Cent.ral  Ave .
Va l ley  S t ream,  NY 11580
AND
Massachuset ts  Mutua l  l i fe  fns .  Co.
1295 Sta te  S t .
S p r i n g f i e l d ,  M A  0 1 1 1 1
AND
Mr. Arthur Maxwel l
Mortgage & real Estate Transfer Tax Unit
Room 403,  4 th  F loor ,
Bldg. 9,  State Campus
Albany, NY 72227

K R Assoc ia tes
103 S.  Midd le  Neck  Rd.
Great Neck, NY 77027

Mr. John V. Scaduto
Nassau County Treasurer
01d Country Rd.
Mineo la ,  NY 11501

Taxing Bureau's Representat j -ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PTAINVIEW ASSOCIATES

for a Refund of Mortgage Recording Tax under
Art ic le 11 of the Tax Law with Respect to a
Mor tgage Recorded on  March  13 ,  1980.

Pet i t ioner ,  P la inv iew Assoc ia tes ,  2001 Marcus  Avenue,  Lake Success ,  New

York 77042 f i led a pet i t ion for refund of Mortgage Recording Tax under Art ic le

11 o f  the  Tax  law w i th  respec t  to  a  mor tgage recorded on  March  13 ,  1980 (F i le

No.  29374) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  Lhe

Tax Comnission, Two l{or ld Trade Center,  New York, New York

9 :15  A.M.  Pet i t ioner  appeared by  ldo fsey ,  Cer t i lman,  Haf t ,

J .  Rosenberg ,  Esq.  ,  o f  counse l ) .  The Aud i t  D iv is ion

o f f i ces  o f  t he  S ta te

on  March  16 ,  7982  aL

Lebow & Bal in  (David

appeared by Paul  B. C o b u r n ,  E s q .  ( S a m u e 1  F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSIJE

whether the mortgage recorded on March 13, 1980 was encompassed

previously executed wrap-around mortgage so as to ent i t le pet i t ioner

re fund o f  mor tgage record ing  tax  in  the  amount  o f  $5 ,000.00 .

FINDINGS OF FACT

1.  On Sep iember  1 ,  1977 PLa inv iew Assoc ia tes  ( "P la inv iew") ,  as  morLgagor ,

executed a consol idated mortgage to Massachusetts MutuaI l i fe Insurance Company

( "Massachuset ts  Mutua l " )  in  the  amount  o f  $1 ,150,000.00 .  The to ta l  mor tgage

recording tax paid incident to the recording of the consol idated mortgage was

$ 1 1 , 5 7 5 . 0 0 .

b y a

t o a



- 2 -

2. Fol lowing the execut ion of the foregoing mortgage, Plainview and I(R

Associates ("KR") made arrangements for KR's purchase of the property encumbered

by t .he mortgage held by Massachusetts Mutual.  The transact ion planned by

Plainview and KR contemplated the bui lding of two addit ions to an exist ing

bu i ld ing  a f te r  the  c los ing  o f  t i t1e .  IR  was to  pay  fo r  th is  t ransac t ion

part ial ly by cash at the t ime of execut ion of the contract,  part ial ly by cash

at closing, and part ial ly by giving back to Plainview a wrap-around mortgage

which was to ldrap-around the exist ing mortgage held by Massachusetts Mutual.

I t  was a condit ion of the contract that Plainview obtain a committment from

Massachusetts Mutual to f inance the construct ion of the addit ion which Plainview

was going to bui ld subsequent to the transfer of t i t le with i ts own money and

then be reimbursed bv Massachusetts Mutual.

3 .  0n  or  about  Apr i l  11 ,  7979,  Massachuset ts  Mutua l  approved P la inv iew 's

request to sel l  the property which was encumbered by the mortgage dated Sep-

tember  1 ,  1977.  Massachuset ts  MutuaI  a lso  approved P la inv iew 's  app l i ca t ion  fo r

an  add i t iona l  no te  and accompan ing  mor tgage o f  $500r000.00  and a  wrap-around

mortgage which would become, in essence, a f i rst .  mortgage around two mortgages

held by Massachusetts Mutual;  the one that was on record and one which would

be p laced on  record  based upon the  proposed $500,000.00  loan wh ich  Massachuset ts

Mutual would make to Plainview upon Plainview's complet ion of the addit ions to

the  bu i ld ing .

4 .  0n  August  28 ,  1979 KR,  as  mor tgagor ,  executed  a  wrap-around mor tgage

to  P la inv iew as  mor tgagee in  the  amount  o f  $119401000.00 .  Th is  mor tgage,  wh ich

wrapped-around the pr ior consol idated mortgage held by Massachusetts Mutual,

was recorded in the off ice of the Clerk of the County of Nassau on or about

September 5, 7979. The amount secured by this mortgage represented the unpaid

ba lance due to  Massachuset ts  Mutua l  o f  $1r125,330.88  and the  amount  o f  $8141669.72
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advanced to KR by Plainview. At.  the t ime this mortgage was presented for

recording Plainview claimed an exempLion equal to the amount due on the mortgage

held by Massachusetts Mutual.  This exemption was granted by the recording

of f i cer .  There fore ,  mor tgage record ing  tax  in  the  amount  o f  $8  r I47 .0A,  repre-

sent ing the tax due upon the advance of $8141669.72, rdas tendered by Plainview

and accepted  by  the  record ing  o f f i cer .

5. Paragraphs twenty-two and twenty-three of the mortgage executed on

August  28 ,  1979 prov ided,  in  per t inent  par t :

"22. This Mortgage is and wi l l  be maintained as a val id
wrap-around f i rst  mortgage l ien on the Mortgaged Premises,
wrapping around the Mortgage held by the MASSACHUSETTS
MUTUAT LIFE INSURANCE COMPANY referred to in Paragraph "19"
hereof .

23. The Mortgagee shal l -  have the r ight.  to ref inance the
underly ing mortgage by increasing the same in the amount of
Five Hundred Thousand DoIIars or by placing a new pr ior
mortgage upon the premises in that amount,  which mortgage
shal l  be on a pari ty with the exist ing underly ing mortgage,
ei ther of which transact ions shal l  hereinafter be referred
to as a new pr ior mortgage provided that:

* i r *

Mortgagor agrees to execute, acknowledge and del iver upon
request of the Mortgagee any and al l  documents necessary to
effectuate such new pr ior mortgage.

At the Lime of the placing of such new pr ior mortgage, the
Mortgagee hereunder shal l  subordinate this Mortgage to such
new prior mortgage and this Mortgage shal l  be deemed to
wrap around said mortgage in the same manner as this
Mortgage wraps around the MASSACHUSETTS MUTUAT IIFE INSIJRANCE
COMPANY f i rst  Mortgage l ien. The proceeds of said addit ional
mortgage shal l  be paid by the Mortgagor to the Mortgagee
and aII  the cosLs and expenses of placing such new pr ior
mortgage shal l  be borne by the Mortgagee."

6. 0n August 28, 1979 Plainview also assigned i ts committment for a loan

from Massachusetts Mutual to KR so that as Plainview constructed the addit ions

to the bui lding, KR would have funds to pay Plainview.
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7. The improvements which were to be constructed by Plainview were

comple ted  and leased or  par t ia l l y  leased by  March ,  1980.  Th is  sa t is f ied  the

condit ions of Massachusetts Mutual 's loan commitment.  On March 7, 1980 I(R and

Plainview executed a mortgage to Massachusetts Mutual and the proceeds of the

$500,000.00 loan which KR obtained by assignment from Plainview were paid over

to Plainview according to the AugusL 28, 1979 mortgage.

B. As a result  of  the foregoing transact ion the total  indebtedness which

was due Plainview remained the same. fn addit . ion, f rom I(R's perspect ive

neither the purchase pr ice of the land nor I(Rts indebtedness Lo Plainview

increased. However,  Plainview's obl igat ion to pay debt service to Massachusetts

Mutua l  inc reased-

9 .  On March  13 ,  1980 the  mor tgage daLed March  7 ,  1980 was presented  fo r

recording. In conjunct ion with the recording of this mortgage, an aff idavi t

under sect ion 255 of the Tax Law was submitted which asserted among other

things, that addit ional mortgage tax was not due since the wrap-around mortgage

dated  August  28 ,  1979 prov ided fo r  an  add i t iona l  mor tgage o f  $500,000.00  and

that Lhe wrap-around mortgage, by i ts terms, wrapped around the mortgage of

March  7 ,  1980 resu lL ing  in  the  same toLa l  indebtedness  o f  $119401000.00 .

10. The recording off icer concluded that mortgage recording tax was due

upon the  record ing  o f  the  $500,000.00  mor tgage.  There fore ,  P la inv iew pa id

$5,000.00  o f  record ing  tax  under  p ro tes t .  Upon rev iew,  the  Aud i t  D iv is ion

agreed with the conclusion of the recording off icer.  This proceeding for a

re fund o f  the  $5 ,000.00  mor tgage record ing  tax  wh ich  was pa id  under  p ro tes t

ensued.



-5-

CONCLUSIONS OF LAW

A. That a mortgage recording tax is imposed upon t ' . . . the prLncipal debt

or obligation which is, or under any contingency may be secured at the date of

the execut lon thereof or at  any t ime thereafter by a mortgage on real property

s i tua ted  w i th in  the  s ta te . . . ' r  (Tax  Law 5253) .  An ins t rument  i s  a  t tmor tgage"

within the meaning of sect ion 253 only i f  i t  imposes a l ien on real ProPerty

(See general ly:  Hacking a Path Through The New York State Mortgage Tax Jungle'

43 Albany Law Review 37). The instrument in questlon lmposed a lien on real

property and thus would be subject to tax unless otherwise exempted by statute.

B. That a supplemental instrument or mortgage is exempt from the mortgage

recording tax i f  the t t . . .supplernental  instrument or mortgage is recorded for

the purpose of correct ing or perfect ing any recorded mortgage' ot  pursuant to

some covenant, or provision therein, or an additional mortgage is recorded

inposing a l ien thereof upon property not or iginal ly covered by or not descr ibed

in such recorded pr imary mortgage for the purpose of securing the pr incipal

indebtedness which is or under any contingency may be secured by such recorded

primary mortgage.. .rr  (Tax Law $255).  However,  a supplemental  mortgage is not

exempt from the mortgage recording tax ".  .  .  i f  i t  creates or secures a nelt  or

further indebtedness secured by or which under any contingency nay be secured

by the recorded pr imary mortgage.. .r '  (Tax Law $255).  I f  the supplemental

mortgage is not exempt from the recording tax, the tax is imposed on such new

or further indebtedness or obl lgat ion (Tax Law S255).

C. That the mortgage at issue secures a new or further indebtedness and

is not exempt under Tax Law section 255. Whlle the mortgage dated March 7'

1980 appears to have been made pursuant to a provision or covenant in the
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mor tgage da ted  August  28 ,  1979 (F ind ing  o f  Fac t  "5" ) ,  i t  secures  an  en t i re ly

di f ferent obl igat ion. There were not only di f ferent l iens, as evidenced by the

separaLe mortgages, but ent i rely di f ferent loans, as evidenced by the separate

notes and separate transfers of funds loaned thereunder.  Moreover,  the part ies

were di f ferent;  the creditor in the August 28, 1979 transact ion was pet i t ioner

and the debtor was KR, the creditor in the March 7, 1980 transact ion was

Massachusetts Mutual and the debtors were pet i t ioner and I(R. Thus, the March 7,

1980 loan was a new transact ion and subject to new tax.

D.  That  the  pe t i t ion  o f  P la inv iew Assoc iaLes  is  hereby  den ied .

DATED: A1bany, New York STATE TAX COMMISSION

AUG 1 'i 1983
PRESIDENT

ISSIONER


