
STATE 0F NEI^i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank S. lopke and Barbara A. Lopke
and F .  S .  Lopke Cont rac t ing ,  Inc .

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Reference to an Indenture of Mortgage
and Deed o f  Trus t  Recorded on  Apr i l  26 ,  I97g .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  d ,ay  o f  May,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Frank S. Lopke and Barbara A. Lopke and F. S. Lopke Contract ing,
rnc . ,  the  pe t i t ioners  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue  copy
thereof  in  a  securery  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Frank S. Lopke and Barbara A. Lopke
and F .  S .  lopke Cont rac t ing ,  Inc .
L i l l i e  H i t l  R d .
Apalachin, NY 73732

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

that  the  sa id  addressee is  the  peL i t ioner
forth on said wrapper is the last known address

0ATHS PURSUANI TO TAX IJAW
SECTION 174

AUTHORIZED TO A



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank S. lopke and Barbara A. Lopke
and F .  S .  Lopke Cont rac t ing ,  Inc .

to Review a Determinat ion under Art ic le 11 of
Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on Apri l
1 9 7 9 .

AI'FIDAVIT OF MAITING

the

26,

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Donald Wal ls the representat ive of the pet i t ioners in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Donald ldal ls
1 0 0 7  P r e s s  B l d g .
Binghamton, NY 73902

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  ex i lus ive  care  and cu i tody  o f
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh day  o f  May,  1983.

AUTHORIZED TO NISlER
TAX IJAWOATHS PURSUANT TO

SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank S. Lopke and Barbara A. Lopke
and t r ' .  S .  lopke Cont rac t ing ,  Inc .

to Review a Determinat ion under Art ic le 11 of
Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on Apri I
7 9 7 9 .

AFFIDAVIT OF MAIIING

the

26 ,

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon ITT Thorp Corp. the representat ive of the pet i t ioners in Lhe within
proceed ing ,  by  enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

ITT Thorp Corp.
Su i te  1000,  She lard  Tower
600 S.  Count ry  Rd.  18
Minneapol is,  MN 55426

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the ext lusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

STER
TAX LAW



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank S. Lopke and Barbara A. lopke
and F .  S .  lopke Cont rac t ing ,  Inc .

to Review a Determinat i-on under Art ic le 1l  of  the
Tax law with Reference to an Indenture of
Mor tgage and Deed o f  Trus t  Recorded on  Apr i l  26 ,
7 9 7 9 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Carl  Saddlemire the representat ive of the pet i t ioners in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Car l  Sadd lemi re
Tioga County Treasurer
Owego, NY 73827

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh day  o f  May,  1983.

AUTHORIZED 10 ADMI
OATHS PT'RSUANT TO
SECTION 174

STER
TAI IJAW



STATE 0F NEI,I/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank S. Lopke and Barbara A. Lopke
and F .  S .  Lopke Cont rac t ing ,  Inc .

to Review a Determinat ion under Art ic le 11 of
Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on Apri l
1 9 7 9 .

AI'FIDAVIT OF MAIIING

the

2 6 ,

Stat.e of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Mr. Arthur Maxwel l  the representat ive of the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Arthur Maxwel l
Mortgage & Real Estate Transfer Unit
Room 403,  4 th  F loor
BIdg. /19 ,  State Campus
Albany, NY 12227

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the represenLat ive of the pet i t ioner.

Sworn to before me th is
27Lh  day  o f  May ,  1983 .

AUTHORIZED TO
OATHS PURSUANI
SECTION }74

iursrnn
TO TAX I,AW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Frank S. Iopke
and F .  S .  Lopke
l i l l i e  H i l I  R d .
Apalachin, NY

and Barbara A. Lopke
Contract ing,  Inc.

73732

You have now exhausted your right
Pursuant  to  sec t ion(s )  251 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

l {ay 27, 1983

of review at.  the administraLive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

D e a r  M r .  &  M r s .  L o p k e :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - I i t igat ion Unit
Building li9 State Campus
Albany, New York 72227
Phone l /  (518) 457-2070

cc :  Pet i t ioner 's  Representa t . i ve
Donald l {al ls
1 0 0 7  P r e s s  B l d g .
Binghamton, NY 73902

AND
ITT Thorp Corp.
Su i te  1000,  She lard  Tower
600 S.  Count ry  Rd.  18
Minneapol is,  MN 55426

Taxing Bureau' s Representat ive

Very truly yours,

STATE TAX COMMISSION

Car l  Sadd lemi re
Tioga County Treasurer
Owego, NY 73827

AND
Mr. Arthur Maxwel l
Mortgage & ReaI Estate Transfer Unit
Room 403,  4 th  F loor
Brdg. l i9,  state campus
Albany, NY 12227



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

FRANK S. LOPKE and BARBAM A. LOPKE,
and F. S. IOPKE CONTMCTING, INC.

for Review of a Determinat ion under Art ic le 11
of the Tax Law with Reference to an Indenture
o f  Mor tgage and Deed o f  Trus t  Recorded on
A p r i I  2 6 , 7 9 7 9 .

DECISION

Pet i t ioners ,  Frank  S.  Lopke and Barbara  A.  Lopke,  and F .  S .  lopke Cont rac t ing ,

Inc . ,  L i l l i e  HI l l  Road,  Apa lach in ,  New York  13732,  f i ted  a  pe t . i t ion  fo r  rev iew

of a determinat ion under Art ic le 11 of the Tax Law with reference to an indenture

of mortgage and deed of t rust recorded on Apri l  26, 1979 (Fi le No. 28384).

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Gat l iher ,  Hear ing  Of f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  SLate  Of f i ce  Annex,  764 Hawley  St ree t ,

B inghamton,  New York  on  January  11 ,  1983 a t  1 :15  p .M. ,  w i th  a l1  b r ie fs  to  be

submi tLed by  March  15 ,  1983.  Pet i t ioner  appeared by  Dona ld  G.  I ^ ia l l s ,  Esq.  The

Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f

c o u n s e l ) .

ISST]E

Whether the stated dol lar value of certain real property mortgaged by

pet i t ioners, rather than the total  amount of indebtedness secured by the

mortgage, is Lhe proper amount against which mortgage recording tax should be

imposed.

FINDINGS OF FACT

1.  Pet i t ioner  F .  S .  Lopke Cont rac t ing ,  fnc .  ( " the  Corpora t ion" )  i s

engaged in  the  grave l  bus iness ,  inc lud ing  c rush ing ,  demol i t ion  and excavat ion .



- 2 -

Pet i t ioners ,  Frank  s .  lopke and Barbara  A.  Lopke,  husband and w i fe ,  a re

o f f i cers  and s tockho lders  o f  the  Corpora t ion .

2 .  On Apr i l  25 ,  1979,  the  Corpora t ion  bor rowed $8501000.00  f rom I

Thorp corporat ion ("Thorp"),  evidenced by a promissory note executed in

amount.

the

. T .T .

th is

3.  The above loan was secured in  par t  by  a  secur i ty  in te res t  in  cons t ruc-

t ion  and c rush ing  equ ipment  hav ing  an  appra ised varue  o f  $976,650.001.  The

loan was further secured by a mortgage on commercial  real  property owned by the

c o r p o r a t i o n  ( i n c l u d i n g  1 5 . 2  a c r e s ) ,  a n d  b y  a  m o r t g a g e  o n  t h e  l o p k e s ' p e r s o n a l

res idence ( inc lud ing  approx imate ly  11 .5  acres) .

4. Each of the above mortgages stated that the corporat ion, and the

Lopkes ,  respec t ive ly ,  as  mor tga tors ,  were  indebted  to  the  mor tgagee (Thorp)  in

the  amount  o f  $8501000.00  ( the  Lopkes tmor tgage was s ta ted  to  be  a  guaranty  o f

payrnent of this amounl by the corporat ion).  Each mortgage further stated that

the  to ta l  do l la r  va lue  ass igned to  the  rea l  es ta te  co l la te ra l i z ing  the  loan to

Lhe corpora t ion  was $150,000.00 ,  w i th  the  remain ing  por t ion  o f  the  loan be ing

col lateral ized by the construct ion and crushing equipment.

5. When the mort.gages were recorded, the corporat ion paid a mortgage

record ing  tax  o f  $1r125.00 ,  and the  Lopkes  d id  no t  pay  any  mor tgage record ing

t a x .

6 .  The Aud i t  D iv is ion  asser ts  tha t  based upon the  $850,000.00  indebtedness

reci ted in the mortgage, Lhe corporat ion should have paid a mortgage recording

tax  o f  $6 '375.00 ,  and tha t  mor tgage record ing  tax  remains  due f rom the  corpora t ion

A Uniform Commercial  Code f inancing statement covering the equipment
w a s  f i l e d .
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i n  t h e  a m o u n t  o f  $ 5 , 2 5 0 . 0 0  ( 9 6 , 3 7 5 . 0 0  r e s s  9 1 , 1 2 5 . 0 0  p a i d  a t  L h e  r i m e  o f
)

r e c o r d i n g )  . '

7 .  In  accordance w i th  Thorp 's  requ i rements  p r io r  to  g ran t ing  the  loan,

the real estate covered by the mortgages was appraised and a pol icy of t i t le

insurance with Thorp as the insured party was issued. The appraised value of

the  parce ls  invo lved to ta l led  $149,525.00 ,  and the  t i t le  insurance po l i cy

cover ing  a l l  parce ls  invorved was issued in  the  amount  o f  $150,000.00 .

8 .  Pet i t ioners  asser t  tha t  no tw i ths tand ing  the  rec i ta t ion  o f  an  $850,000.00

indebtedness on the face of the mortgage, the mortgage l ien created was actual ly

on ly  $150,000.00 ,  and tha t  th is  i s  suppor ted  by  the  rec i taL ion  in  the  mor tgage

tha t  the  va lue  ass igned the  rea l  p roper ty  serv ing  as  co l la te ra l  i s  $150,000.00 .

Pet i t ioners point out that the documents drawn in connect ion with the loan were

prepared by  Thorp 's  lega l  counse l  f rom Mi lwaukee,  h / i scons in ,  and tha t  spec i f i c

re fe rence to  the  va lue  o f  the  rea l  p roper ty  ($150,000.00)  was inc luded by

Thorp's counsel in the mortgages for the purpose of determining the amount of

mortgage recording tax payable.

9. In addit ion t .o the above reci tat ions, the rnortgage given to Thorp by

the  corpora t ion  conta ined c lauses  a t  paragraph 4r  page 1 ,  paragraph 6 ,  pages  1

and 2 ,  and paragraph 2 ,  page B,  respec t ive ly ,  wh ich  prov ide  as  fo l lows:

(Paragraph 4 ,  page 1)

"I4/HEREAS, as a condit ion to the incurr ing indebtedness,
Mortgagor agreed to execute and del iver this Mortgage to secure along

)-  
Mor tgage record ing  tax  o f  $6 ,375.00  was a lso  or ig ina l l y  asser ted  by  the

Aud i t  D iv is ion  as  due f rom the  Lopkes .  However ,  the  lopkes 'mor tgage secur ing
their  guaranty has been accepted as a supplement to the corporate mortgage
(with no new or furLher indebtedness created nor any funds i lowing to the
lopkes individual ly),  and the assert ion of tax due from the lopkes has been
withdrawn by the Audit  Divis ion.
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with the Personal Property Col lateral  the payment of the Note and Lhe
performance of the covenants and condit ions in the Mortgage and any
extension, renewal or modif icat ion of the Note and the Mortgage and
arl  other debts of every kind and character now or hereafter owing by
the  Mor tgagor  to  Mor tgagee. t r

(Paragraph 6 ,  pages  1  and 2)

"NOI\I TI{EREF0RE, in order to secure the payment of the
pr inc ipa l ,  in te res t  and charges  ( i f  any)  o f  the  Note  accord ing  to  i t s
te rms and to  secure  a l l  renewals ,  ex tens ions  and mod i f i ca t ions  o f  the
Note, and to secure the performance and observance by the Mortgagor
of al l  the covenants and condit ions contained in the Note, and in
this MortSage r and any other agreement between Mortgagor and Mortgagee
and to  secure  a I I  fu tu re  ob l iga t ions ,  debts  and l iab i l i t ies  and to
secure al l  other contract.s or loan agreements now or hereafter
entered into between the Mortgagor and Mortgagee (hereinafter col lec-
t i ve ly  re fe r red  t .o  as  "0b l iga t ions" ) ,  and fo r  o ther  good and va luab le
considerat. ion the receipt of  which is hereby acknowledged, the
Mortgagor does hereby mortgage and warrant to the Mortgagee, the real
estate descr ibed in the schedule attached hereto and made a part
hereof ( the "Mortgaged ProperLy") r"

(Paragraph 2 ,  page B)

"This Mortgage shal l  be a l ien on Lhe Mortgaged Property as
securi ty for the ful l  amount of said indebtedness, whether the
principal amount.  of  the Note, or any parL thereof,  is disbursed to
the Mortgagor or to other obl igors under the Note by the Mortgagee
simultaneously with the execut ion of this Mortgage or subsequent
there to ,  in  insLa l lments  o r  o therw ise . "

CONCI,USIONS OF tAI'

A.  That  sec t ion  253 o f  the  Tax  Law imposes  a  record ing  tax ,  measured by

the amount of any pr incipal debt or obl igat ion which is,  or under any cont ingency

may be secured at the date of the execut ion thereof or at  any t ime thereafter

by a mortgage on real property si tuaLed within New York State.

B. That the securi ty interest in the construct ion and crushing equipment

together with the mortgage served as securi ty for the ent ire indebtedness of

$850'000.00. The maximum amount of debt secured by the mortgage under any

cont ingency  a lso  to ta l led  $850,000.00 .  Whi le  a  spec i f i c  do l la r  va lue  was

assigned to the real property mortgaged, this did not serve as a l imitat ion on
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the amount of the debt secured specif ical ly by the mortgaged property,  (see

F ind ing  o f  FacL "9" ) .  In  the  event  o f  fo rec losure ,  Thorp  was no t  l im i ted  to

recovery  o f  $150,000.00  on  the  mor tgaged proper ty .  Accord ing ly ,  the  mor tgage

record ing  tax  i s  to  be  measured aga ins t  the  indebtedness  secured ($850,000.00) ,

and not against the stated value of the real property involved (Matter of  Cit izens

N a t i o n a l  B a n k  v .  S t a t e  T a x  C o m m . r  2 7 4  A . D . 7 2 2 ) .

C. That the pet i t ion of Frank S. Lopke and Barbara A. Lopke is hereby

granted  (see Footno te  No.  t t2 t t ) .  The pe t i t ion  o f  F .  S .  Lopke Cont rac t ing ,  Inc .

i s  den ied ,  and the  impos i t ion  o f  add i t iona l  mor tgage record ing  tax  o f  $5 ,250.00 ,

together  w i th  such in te res t  as  may be  lawfu l l y  owing ,  i s  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 ? 1983

"\u\

PRESIDENT


