
S?ATE Otr NEW YORK
STATE TN( COMI'IISSION

In the Matter of the Petition
o f

Willian Langfan

for Refund of the Tax on Mortgages under Article 11
of the Tax Law with reference to an instrument
recorded oa 12/29/71

ATTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee of
the Departnent of Taxation and Finance, over 18 years of age, and that on the l.st
day of May, 1981, he served the withia notice of Decision by certified mail upon
fiil l ian langfan, the petitioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid vrrapper addressed as follows:

Will-ian Langfan
6 E.  45rh  St .
New York, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapBer is the last kaown address of the
pet i t ioner .

Sworn to before ne this
ls t  day  o f  May,  1981.



STAIU OF NEW YORK
STATE TN( COI'IMISSION

AITIDAVIT OT UAIIING
for Refuud of the Tax on Mortgages under Article 11:
of the Tax Law with reference t.o an instrrrneat
recorded on 12129/7L :

$tate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the lst  day of May, 1981, he served the within not ice of Decision by cert i f ied
uail upoo Martin D. $chechter the representative of the petitioner io the
within proceedinS, bY encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

l{artin D. Schechter
Brodskyn f,inett, Altman & Schecbter
888 7th Ave.
Ner+ York, NY 10019

and by depositing sarne enclosed in a postpaid properly addressed rrrapper in a
(post office or official depository) )nder the exclusive care and custody of the
United States Postal Sewice within the State of New York.

In the Matter of the Petition
o f

WiI-liam Langfan

That deponent further says that the said addressee
the petitioner herein and that the address set forth on
kaown address of the representati$e"\ the p/titioner.

is the representativ_g ot
said rr.rapper is th6 last

Sworn to before ne this
l s t y  o f  May ,  1981 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORR 12227

May L,  1981

hrill iam langfan
6 E,  45Lh Sr .
New York, NY

Dear Mr. Langfan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 215 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cornrnission can only be instituted under
Article 78 of tbe Civil Practice Laws and Rules, and must be corrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concernicg the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York L2227
Phone ii (518) 457-5240

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Martin D. Schechter
Brodsky, Linett, Altnan & Schechter
888 7th Ave.
New York, Nf 10019
Taxing Bureau's Representative



STATE OF NEW YORK

sTATt TAX Cot{l'fiSsroN

In the Hatter of the Petition

o f

ITILIIAU LANGFAI{

to Review a Deternirrltioo under Article lL of
the Tax Law with reference to an faslsrrmeot
Recorded in the Office of the Register of the
City of New York, Queens County, on Decenber 30,
1971, in Reel 537, Page 12471 an Instrument
Recorded in the Office of the County Clerk,
Suffolk County, on December 30, 1971, in Volune
6243, Page 530; an Instrument Recorded in the
Office of the County Clerk, Suffolk County, on
Decenber 30, 797L, in Volume 6243, Page 506; an
Instrument Recorded in the 0ffice of the County
Clerk, Ontario County, on January 3, 1972, i:rt
Book 442, Page 41; and an Instrument Recorded
in the 0ffice of the County Clerk, Oneida
County, on January 3, t972 in Liber 1434, Page
475 .

DECISION

Petitioner, Willian Langfan, 6 East 45th Street, New York, New York

10017, filed a petition to review a determination under Article 11 of the Tax

Law with reference to an instrument recorded in the office of the Register of

the City of New York, Queens County, on December 30, L97I, in ReeI 537, Page

1241; an instrument recorded in the office of the County Clerk, Suffolk County,

on December 30, \971, in Volume 6243, Page 530; an instrument recorded in the

office of the County Clerk, Suffolk County, on December 30, 1971, in Volune

6243, Page 5061 an instrument recorded in the office of the County Clerk,

Ontario County, on January 3, L972, in Book 442, Page 41; and an instrument

recorded in the office of the County Clerk, Oneida County, on January 3, 1972,

in Liber 1434t Page 475 (Fi le No. 20922).

A formal hearing was held before Melvin Barasch, Hearing Off icer, at the

offices of the State Tax Conmission, Two World Trade Center, New York, New
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York, on June 19, 1979 at 10:30 A.M. Petit ioner appeared by Brodslcy, Linett,

Altnan and Schechter,  Esqs. (Jacob S. Linett ,  Esq.,  of  counsel) .  The Audit

Divis ion appeared by Peter Crotty,  Esq. (Paul Lefebvre, Esq.,  of  corrnsel) .

Tbe City of New York appeared by Allen G. Schwartz, Corporation Counsel (Arnold

Fox, Esq. and Isaac Donner,  Esq.,  of  counsel) .  The County of Suffolk appeared

by John Prudent i ,  Esq.

ISSTIE

l ' lhether each of the subject instrunents constituted a "supplenental

mortgage" within the intendnent of section 255 of the Tax Law, so that recorrling

tax was due only upon the difference between the principal amount of said

instruments and the principal amount of the first, institutional mortgages.

FINDINGS Otr'FACT

1. (a) 0n Decenber 29, 1971, 63 Associates, Inc. executed and del ivered

to petitioner, l^liILiam K. Langfan, a mortgage to secure the paynent of an

indebtedness in the amount of $645,000.00, which mortgage coost i tuted a l ien

upon premises situated at 138-02 Jamaica Avenue, Jamaica, Queens County (r'Instru-

ment Arr). Upon recordation of Lhis instrurnent, petitioner paid, by check, a

mortgage tax of $81062.50, couputed on the entire amount aforementioned. The

check was marked, I 'Paid under protest."

(b) On December 29, 1971, 63 Associates, Inc. executed and del ivered

to petitioner a mortgage to secure the payment of an indebtedness in the

amount $531r912.00, which mortgage const i tuted a l ieo upon premises si tuatecl

at 900 Broadway, Babylon, Suffolk County ( f ' Instrument B'r) .  Upon recordat ion

of Instrunent B on December 30, 1971, pet i t ioner paid, by check, a nortgage

tax of $31989,25, computed on the amount $531,912.00. The check was simi lar l .y

marked, "Paid under protestrr .
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(c) 0n Decenber 29, 1971, 63 Associates, Inc. executed and del ivered

to petitioner a nortgage to secure the paynent of an indebtedness io the

amount $4861000.00, which nortgage constituted a lien upon premises situated

at 313 lliddle Country Road, Coram, Suffolk County ("Instrument C"). At the

time of recordation of Instrument C, petitioner paid, by check marked "Paid

under protestt f  ,  a mortgage tax of $3 1645.00, computed on $4861000.00.

(d) 0n December 29, 1971, 63 Associates, Inc. executed and del ivered

to petitioner a mortgage to secure the payuent of an indebtedness in the

amount $438r000.00, which mortgage const i tuted a l ien upon premises si tuated

ax 462-66 Hanilton Street, Geneva, Ontario Couaty ("Instrument D"). Instrument

D was recorded on January 3, L972, and nortgage tax of $21190.00, computed on

$438r000.00, was paid by pet i t ioner with a check marked, rrPaid under protestrr .

(e) 0n Decenber 29, 7971, 63 Associates, Inc. executed and del ivered

to petit,ioner a nortgage to secure the payment of an indebtedness in the

amount of $5551000.00, which nortgage constituted a lien upon pre$ises situated

at 247 Genesee Street, Utica, Oneida County ("Instrument E'r). Upon recordation

of Instrunent E on January 3, L972, petitioner paid, by check narked trPaid

under  p ro tes t r "  a  mor tgage tax  o f  $2 ,775.00 ,  conputed  on  $5551000.00 .

2. Each of the aforementioned instruments was executed on the same form

and contained identical terns; each had appeoded thereto the sane mortgage

rider which provided in pertinent part:

"8. The holder of this nortgage may elect to obtain on behalf of
the mortgagor or any subsequent olrner of the premises, otr'institu-
t ionalr  f i rst  nortgage which shal1 be a f i rst  l ien on the prenises.

+ & . r .

"(c). . .  The holder of this nortgage wi l l  subordinate this
nortgage to the lien of said first mortgage, and shall be
required to nake all paSrments of interest and priacipal,
including any sum due upon maturity thereof, as such paynents
become due upon the first nortgage in accordance with the
terms thereof.
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I'F. Notwithstanding that a first mortgage is obtained in accor-
dance with tEr above, the mortgagor shall nake paynents of interest
and amortization as herein provided for directly to the mortgagee
herein naned or designee, and shall perform and compl-y with all
of the other terms, covenants and conditions of this mortgage and
the first mortgage obtained in accordance with rEr above, except
that the holder of this mortgage shall make all paynents of
interest and amortization and any principal balance renaining
unpaid upon maturity in accordaace with the terns of the first
mortgage. t t

3.  63 Associates, Inc.,  a donest ic corporat ion, was the noninee of a

partnership of shich petitioner rras a member, and was the seller in each

inetance. 63 Associates, Inc. created each mortgage in an amount equal to the

purchase price of the property and sold the property subject to such mortgage

(to persons not herein involved).

4. An institutional nortgage was obtained in each instance and recorded

prior to or simultaneously with the instrunents which are the subject of the

withia proceeding. AIso, in each instaace, the part icular inst i tut ion paid

over to petitioner the principal amount of the institutional nortgage.l

(a) fnstruuent A. The amount of the institutional nortgage obtained

was $260'000.00. Upon recordation, petitioner paid the tax due thereon in the

snm $31250.00. By let ter to the Audit  Divis ion dated December 16, 1977,

petitiouer sought refund of his clained overpaJment, averring that the mortgage

tax paid upon the recording of Instrunent A should have been calcul-ated upon

the amouot $3851000.00, the difference between the principal amount of Instrlnent

A and that of the institutional mortgage, and not upon the full anount of

Instrunent A. Petitioner accordingly denanded a refund of $31250.00, citing

as authority therefor the decisioa in First Fiscel_Iugg_gsrp, (infra).

I At th" hearing, petitioner made an evidentiary offering of his cancelled
checks, used to pay tax on tbe five institutional mortgages; he did not offer
the institutional mortgages.
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(b) Instrument B. An inst i tut ional mortgage of $2181000.00 was

obtained, and a mortgage tax of $1,635.00 was paid by pet i t ioner.  Pet i t ioner

sought a refund in the sum of $1,635.00.

(c) Instrument C. Pet i t ioner paid mortgage recording tax of $1,462.50,

computed on the inst i tut ional mortgage of $195,000.00. Pet i t ioner thereafter

sought refund from the Audit Division of the amount of such tax for the reason

that upon recording Insttunent C, he paid tax in the amount $2,190.00, conputed

on the full principal of Instrument C.

(d) fnstrument D. The amount of the institutional mortgage obtained

equa l led  $185,000.00 .  Pet i t ioner  pa id  tax  o f  $92S.00 when sa id  ins t r rment  was

offered for recording and subsequently sought refund of that amount for reasons

above set forth.

(e) Instrument E. Pet i t ioner paid tax of $1r150.00 upon the recording

of  an  ins t i tu t iona l  mor tgage w i th  a  p r inc ipa l  ba lance o f '$230,000.00 .  By

Ietter to the Audit Division, he demanded refund of the tax paid.

CONCTUSIONS Otr'tAW

A. That sect ion 255 of the Tax Law provides in relevant part :

I ' I f  subsequent to the recording of a mortgage on which al l  taxes,
i f  any, accrued under this art ic le have been paid, a supplemental
instrument or mortgage is recorded.. . ,  such addit ional instrument
or mortgage shal l  not be subject to taxat ion under this art ic le,
unless it creates or secures a new or further indebtedness or
obligation other than the principal indebtedness or obligation
secured by . . .  the recorded pr inary mortgage, in which case, a
tax is imposed . . .  on such new or further indebtedness or obl iga-
t i o n  . . . t r .

B. That the instnrments at issue do not fall within the definition of a

"wrap-aroundrr mortgage nor within the holding of First Fiscal f_gg!_Co:p_r_v._

State Tax Conmiss ion,  49 A.D.2d 408,  af f 'd  mem,40 N.Y.zd 940.  A rec i ta l  o f

makes this conclusion abundantlythe facts presented to the Court in First Fiscal
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clear.  First  Fiscal executed a note and mortgage in the amount of $112001000.00

to Broadway Savings Bank. 0n the sane date, First Fiscal executed another

note and nortgage for $4251000.00 to tr l i lco Propert ies Corp. on the same premises.

At the time of recordation, the full mortgage tax on these instruments was

paid. 0n a subsequent date, at which point the unpaid principal balaace on

the two nortgages was $116051000.00, First  Fiscal executed a third nortgage on

the premises to Kadish to secure a new indebtedness of $1,095,000.00 and the

previous indebtedness aforementioned. The third mortgage recited that it was

a "wrap-atound[ mortgage and that First Fiscal was to pay the debt service on

the ent ire $2,7001000.00 and Kadish in turn was to pay the debt service on the

two pr ior nortgages on First  Fiscalrs behalf .  The Court  deternined that:

"the original mortgage debt was not extinguished and that under
section 253 of the Tax Law, mortgage recording tax was only
payable upon the $11095,000.00 increase, rather than upon the
entire amount secured by the third nortgage Icitations onitted].t'
F i rs t  F isca l ,  supra  a t  409.

C. That none of the subject instruments recited that they were wrap-around

mortgages. While such a recital would not be sufficient by itself to so

characterize the instruments, it would be an indicator of the partiesr intent.

D. That the debt from petitioner to the institution and the debt fron 63

Associates, Inc. to petit ioner lrere separate and dist inct.

'rA debt is not nerely a promise to pay money. It involves the
relationship of debtor and creditor, of borrower and lender, and
ordinarily signifies an exchange of cash for a pronise to return
it with an increment of interest." Park and 46th Street Corp. v.
State Tax Conmiss ion,  295 N.Y.  173,  178-79.

In the case of each instrunent and the institutional nortgage associated

therewith, there were created two relationships, and two obligations.

E. That the recording tax was correctly corputed upon the principal

amount of each nortgage at issue.
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Willian Langfan for refund of mortgage tax isF. That the petition

hereby denied.

DATED: Albany, New York

MAY 0 1 1981
ATE TN( COMI,IISSION


