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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Hotel  Valdorf  -Astor ia Corporat ion

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Mortgage Recording Tax

under Art ic le 11 of the Tax Law

for  the  Year  1977.

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Hotel  Waldorf-Astor ia Corporat ion, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Hotel Waldorf-Astoria Corporation
301 Park Ave.
New York, NY lOO22

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

3rd  day  o f  October ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HoteI Lraldorf-Astor ia Corporat ion

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Mortgage Recording Tax

under Art ic le 11 of the

for  the  Yeax 7977.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  19B0, he served the within not ice of Decision by cert i f ied

mail upon Phi.lip Lerner the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Idrapper addressed as fol lows:

Mr. Phil ip Lerner
Hale,  Russel l ,  Gray,  Seaman & Bi rket t
L22  E .  42nd  S t .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner:  herein and that the address set

known address of the representat ive of t

Sworn to befor:e me this

3rd  day  o f  October ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

october  3,  1980

Hotel Waldorf-Astor ia Corporat ion
301 Park  Ave.
New York, NY 70A22

Gentlemen:

Please take not- ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of revie!'r at the administrative level.
Pursuant to sect ion(s) ZSt of the Tax Law, any proceeding in court  to review
an adverse decisi-on by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 122?7
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc:  Pet iL ioner 's  Representa t ive
Phi l ip Lerner
HaIe ,  Russe l l ,  Gray ,  Seaman & B i rke t t
I22 E. 42nd St.
New York, NY 10017
Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

HOTET IdALDORT'-ASTORIA CORPORATION

to Review a Determination under Article
11 of the Tax Law with Reference to an
Instrument Recorded in the 0ff ice of the
Register of the City of New York, New
York County on December 7, 1977 .

DECISION

Peti t ioner,  Hotel  Waldorf-Astor ia Corporat ion, 301 Park Avenue, New York,

New York, f i led a pet i t ion to review a delerminat ion under ArLicIe 11 of the

Tax Law, with reference to an instrument recorded in the off ice of the Register

of the City of New York, New York County, on December 7, L977 (Fi le No. 21509).

A formal hearing was held before James Prendergast,  Hearing Off icer,  at

the off ices of Lhe State Tax Comrnission, Two l^ lor ld Trade Center,  New York, New

York ,  on  Ju Iy  19 ,  1979 a t  2 :45  P.M.  Pet i t ioner  appeared by  Ha le ,  Russe l l ,

Gray ,  Seaman & B i rke t t ,  Esqs .  (Ph i l ip  Lerner ,  Esq. . ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  ( i { i l l i am Fox ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether a mortgage, which was given by pet i t ioner to the New York

Employees'  Ret irement System and which consisted of a l ien upon certain

premises owned by pet i t ioner,  was exempt from the mortgage recording

FI}IDINGS OF TACT

State

commercial

tax .

1. Pet i- t ioner,  Hotel  l ,Jaldorf-Astor ia Corporat ion (" I ,Jaldorf")  ,  f i led a

pet i t ion for refund of tax paid, under protest,  upon the recording of a mortgage,

which pet i t ion was received by the Miscel laneous Tax Bureau on December 29,

7977. Pet i t ioner sought refund of the tax plus interest.
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2. Waldorf  is a corporat ion organized under New York law, with i ts

pr incipal place of business at 301 Park Avenue, New York, New York.

3 .  0n  December  7 ,  1977,  pe t i t ioner  de l i vered  to  the  New York  S ta te

Employees'  Ret irement System ("NYSERS") a mortgage covering the aforementioned

premises  t .o  secure  a  debt  in  the  amount  o f  $45,0001000.00 .

4. The mortgage htas presented for recording in the off ice of the New

York City Register,  New York County, that same day on behalf  of  NYSERS. An

exemption from the mortgage recording tax was claimed on the ground that

NYSERS, as holder of the mortgage, is a State agency and therefore has imrnunity

from the tax.

5. The City Register oral ly denied the claimed exemption and paynent of

the tax was made, under protesL, in the sum of $562,500.00 with funds advanced

bv t{aldorf .

CONCIUSIONS OF tAId

A. That the close relat ionship exist ing between NYSERS and the State

government becomes apparent by perusal of  the provisions of the Ret irement and

Social  Securi ty Law which establ ish the ret i rement system and govern i ts

operat ion. The State comptrol ler is the administrat ive head of NYSERS, sect ion

11(a) ,  and t rus tee  o f  the  severa l  funds  thereo f ,  sec t ion  13(b) .  Pursuant  to

secLion 13(d),  the custody of al l  funds of the ret i rement systen is placed

within the charge of the head of the treasury divis ion, the Department of

Taxat ion and Finance. The State attorney-general  is lega1 adviser to the

system, sect ion 14; and NYSERS is subject to supervision by Lhe superintendent

o f  insurance,  sec t ion  15 .

Funds held by the ret i rement system are pr imari ly composed of contr i -

bu t ions  o f  employers ,  v iz . ,  the  Sta te  and ins t rumenta l i t ies  thereo f .
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Indeed, i t  has specif ical ly been held by

the ret i rement system is a state instrumental i ty

imnunity of the State.r '  The Court  found:

309  N .Y .  436 ,  440 -4 r  (1956) .

B. That property held for public purposes

of the State is ordinari ly immune from taxation.

the Court  of  Appeals that

t 'c lothed with the sovereign

by the State or by an agency

This immunitv is an attribute

It INYSERS] is engaged in an important governmental function, and
providing ret i rement pensions, annuit ies and other enployment benef i ts
for i ts personnel,  comparable to those received by the employees of
pr ivate indust.ry,  certainly assists and promotes the eff ic ient
opera t ion  o f  the  a f fa i rs  o f  the  s ta te  i t se l f .  G lassman v .  G lassman,

of the sovereign and exist .s apart  f rom any statutory exemption.

The property held by the state, or by any of i ts nunicipal  div is ions,
for publ ic purposes, is not,  and never has been, subject to taxat ion.
The right to impose taxes is a part of the sovereign power which for
obvious reasons has never been extended to property which the govern-
ment i tsel f  holds for publ ic use, or which is so held by a municipal i ty.
M a t . t e r  o f  H a m i l t o n ,  1 4 8  N . Y .  3 1 0 ,  3 1 3 - 1 4  ( 1 8 9 5 ) .

C. That real  property owned by the State or any agency thereof is exempted

from taxat ion by vir tue of sect ion 404 of the Real Property Tax Law. Subdivis ion

2 o f  sa id  sec t ion  prov ides  tha t :

ReaI property owned by the New York State employees' retirement
system acquired or constructed pursuant to subdivis ion h of sect ion
thir teen of the ret i rement and social  securi ty law shal l  be exempt
from taxat ion.: t

The Attorney General  has advised that the legislature, in enact ing the aforesaid

subdivis ion, did not do so to exclude any other propert ies of NYSERS from the

tax exemption, but to emphasize the existence of an exemption which i t  bel ieved

already existed but needed clar i f icat ion; and that MYSERS, as a State agency,

was ent i t led to the fuI I  exemption of sect ion 404 for i ts real  propert ies,

however acquired or held. Op.  A t t ' y  Gen .  24  (7976)

* Ret irement
of NYSERS to
c i t ies  o f  the

and Soc ia l  Secur i ty  Law sec t ion  13(h)
construct of f ice bui ldings and parking
State for i ts own use and for the use

deals with the authority
faci l i t ies in designated

of var ious other departments.
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D. That section 252 of the Tax Law exempt.s from the mortgage recording

tax imposed by Art ic le 11 mortgages made to, inter al ia,  the Home 0wners'  Loan

Corporat ion, federal  land banks and federal  home loan banks. Mortgages held

by the State and i ts instrumental i t ies are not specif ical ly exempted thereby.

However,  the absence of an exemption is insuff ic ient to overr ide the State's

basic immunity from taxat ion. In order to supercede such imnunity,  the taxing

st.atute must specif ical- ly include the State within i ts purview. 0p. Att 'y Gen.

1os (1e46).

E. That i t  is long-est.abl ished that the mortgage recording tax does not

constitute a tax upon property but is a tax upon the privilege of recording a

m o r t g a g e .  S e e r  € . 9 .  r  M a t t e r  o f  S .  S . S i lberb la t t ,  Inc .  v .  Tax  Comniss ion ,

5  N.Y.2d  635 (1959) .  I t  i s  the  ac t  o f  recordat ion  wh ich  is  taxed.  Inqu i ry ,

therefore, into the nature or use of the real property encumbered by the

mortgage is unnecessary. The courts and the commission, in cases regarding

the appl icabi l i ty of  the mortgage tax provisions to part icular instrunents,

have not addressed themselves to the nature of the property underlying the

mortgage.

F. That the mortgage const i tuted property of a St.ate agency and was held

for a publ ic purpose, that is,  as securi ty for a loan made by the ret i rement

system to l {a1dorf .  NYSERS was establ ished and is empowered to make such

investments in order that it. may carry out its function of providing benefits

to ret i red State employees.

G. That the mortgage held by NYSERS was exempt from the recording tax

imposed by secLion 253 of the Tax Law. See Matter of Acme Venet ian Bl ind and

hrindow Shade Corp.,  State Tax Commission, June 30, 7969; Matter of  Cooper

Special ty Manufactur ing Corp.,  State Tax Commission, June 30, 1959; Matter of

Eugene A. McCain and Joan Henderson McCain, State Tax Commission, October 23,
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1968; Matter of  Corl ind Holding Corp.,  State Tax Commission, l lay 24, 1968;

Matter of Manhattan Col lege, State Tax Comnission, March 18, 1968; and Rep. Att 'y

G e n .  1 9 1  ( 1 9 1 3 ) .

H. That sect ion 263 of the Tax Law does not provide for interest to be

paid upon refunds.

I .  That the pet i t . ion of Hotel  l , fa ldorf  -Astor ia Corporat ion is denied to

the extent indicated in Conclusion of law "H" but is in al l  other respects

granted.

DATED: Albany, New York STATE TAX COMMISSION

ocr 0 3 1980


