
STATE OF NEh} YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Emanuel Glouberman

AIT'IDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Mortgage Recording Tax

under Art . ic le 11 of the

for the Year 1976.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Emanuel Glouberman, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid rerapper addressed as

f o l l o w s :

Emanuel- Gl-ouberman
c/o Park 37 Company
2 9  W .  5 6 t h  S r .
New York, NY

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

(

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

3rd  day  o f  October ,  1980.

i  ' . ,  . , 1  / .
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( , , ' ' (  r  I ( - y ' , '



STATE OF NET.il YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Emanuel Glouberman

AFFIDAVIT OF MAII,ING

for Redeterminat ion of

of a Determinat ion or a

Mortgage Recording Tax

under Art ic le 11 0f the

for the Year 1976.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Martin David Schechter the representative of the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Martin David Schechter
Brodsky, Linett, Altman & Schechter
888 Seventh Ave.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the Slate of New York.

That deponent further says that the said addressee is the representat ive of

forth on said $trapper is the lastthe pet i t ioner herein and that the address set

known address of the representative of i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.

(  / 1  /  /
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Emanuel Glouberman
c/o Park 37 Company
29 W.  56rh  Sr .
New York, NY

Dear Hr.  Glouberman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 251 of the Tax Lawr aoy proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'IMISSION

cc:  Pet i t ioner rs  Representa t ive
Mart in David Schechter
Brodsky, Linett ,  Al tman & Schechter
888 Seventh Ave.
New York, NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMM]SSION

In  the Mat ter  of  the pet i t ion

o f

EMANI]EL GIOUBERMAN

to Review a Determinat. ion under Art ic le 11 of
the Tax law with Reference Lo an Instrument
Recorded in the Off ice of the Register of the
City of New York, New York County on August 2,
1 9 7 6 ,  i n  R e e l  3 7 5 ,  p a g e  6 3 9 .

I .  Llhether the instrument recorded on August

"r .erap-aroundrf  mortgage so as to ent i t le pet i t ioner

Emanuel Glouberman, d,/b/a Park 37 Company, 29 West 56th Street,  New york,

New York, f i led a pet i t ion Lo review a determinat ion under Art ic le 11 of the

Tax Law with reference to an instrument recorded in the off ice of the Register

of the ci ty of New York, New York county on August 2, 1976, in Reer 375, page

639 (Fi te No. 23497).

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York  on  AprTL 27 ,  L979 a t  9 :00  A.M.  pe t i t ioner  appeared by  Brodsky ,  L ine t t ,

A l tman,  Schecht .e r  &  Re icher ,  Esqs .  (Mar t in  Dav id  Schechter ,  Esq. ,  o f  counse l )

The Aud i t  D iv is ion  appeared by  pe ter  c ro t ty ,  Esq.  (paur  A .  Le febvre ,  Esq. ,  o f

counse l ) .  The C i ty  o f  New York  appeared by  A l len  E.  Schwar tz ,  Corpora t ion

counser  (Harord  Fox ,  Esq.  and rsaac  c .  Donner ,  Esq. ,  o f  counser )

ISSUES

record ing  tax  in  the  amount  o f  $3 ,43 I .75

II .  VJhether pet i t ioner submitted an

of  the  Tax  law,  o r  o therw ise  pro tes ted

at  the  t ime o f  record ing  sa id  mor tgage.

DECISION

I976,  cons t i tu ted  a

a refund of mortgage

required by sect ion 255

mortgage recording tax

a
I ,

to

a f f i dav i t ,

the payrnent

a s

o f
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FINDINGS OF FACT

1. 0n JuLy 29, 1976, pet i t ioner,  Emanuel Glouberman, d/b/a park 37

Company, executed a note in the amount of $350,000.00 and a mortgage to secure

payment of said indebtedness to 104 Associates, a New York partnership with

off ices located at 7776 Broadway, New york, New york. The mortgage, which

const i tuted a l ien upon the premises 104-106 East 37th Street,  New York, New

York ,  was  recorded in  the  o f f i ce  o f  the  Reg is te r  o f  the  C i ty  o f  New York ,  New

York  County ,  on  August  2 ,  1976 on  ReeI  375,  page 639.

2. The mortgage was a purchase money mortgage del ivered as part  of  the

considerat ion for conveyance of the premises.

3 .  A  c lause in  the  r ider  to  the  mor tgage prov ided as  fo l lows:

rrThis mort.gage is a wrap-around mortgage and includes the
ba lances  due under  p r io r  mor tgage(s) ,  and is  sub jec t  to  the
fo l low ing  pr io r  mor tgage(s) :  Mor tgage he ld  by  the  Prudent ia l
S a v i n g s  B a n k  i n  t h e  r e d u c e d  a m o u n t  o f  $ 2 7 4 , 5 3 9 . 8 7 . . . " .

4.  The mortgage provided for the deposit  of  suff ic ient funds by the

mortgagor with the mortgagee, for the payment of pr incipal and interest on aII

pr ior mortgages, taxes, assessments for publ ic improvements and premiums on

insurance pol ic ies. The mortgagee was to hold these funds and disburse them

as required by the terms of the pr ior mortgage. The mortgage specif ical ly

staLed that the mortgagee did not assume any of the obl igat ions of the nortgagor

under any pr ior mortgage. The obl igat. ion of the mortgagee to nake payments

due under the pr ior mortgages was only from the aforementioned deposits and

not from payments received on the so-cal led "wrap-around'r  mortgage.

5. On September 5, 1978, Emanuel Glouberman f i led a pet i t ion for refund

of mortgage recording tax in the amount of $3 ,094.25:!  on the ground that the

: t  Pe t i t ioner  had misca lcu la ted
amended his request for refund

the claimed amount of new indebtedness and so
t.o the amount 53 .431 .  75 .
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on ly  new indebtedness  c rea ted  by  th is  mor tgage and no te  was $1021460.13 ,

ci t ing as authori ty In the Matter of First  Fiscal Fund Corp. v.  State Tax

C o m m i s s i o n ,  4 9  A . D . 2 d  4 0 8 ,  a f f  ' d .  m e m . ,  4 0  N . y . 2 d  9 4 A .

6 .  Pet i t ioner  d id  no t  f i l e  w i th  the  record ing  o f f i cer  an  a f f idav i t

sett ing forth the facts upon which the claim for exemption from recording tax

was based. No evidence was submitted to indicate that recording tax on the

mor tgage in  i ssue was pa id  under  p ro tes t .

7.  0n September 15 ,  7978, the Mortgage and ReaI Estate Transfer Tax Unit

den ied  pe t i t ioner 's  reques ted  re fund pr imar i l y  because,  by  the  te rms o f  the

mortgage, the mortgagee had not assumed any obl igat ion of the morLgagor under

the  pr io r  mor tgage.

CONCI,USIONS OF I,AW

A. That sect ion 255 of the Tax Law provides in relevant part :

" I f  subsequent to the recording of a mortgage on which al l
taxes ,  i f  any ,  accrued under  th is  a r t i c le  have been pa id ,  a
supp lementa l  ins t rument  o r  mor tgage is  recorded. . .  such add i t iona l
instrument or mortgage shal l  not be subject to taxat ion under
this art ic le,  unless i t  creates or secures a new or further
indebtedness  or  ob l iga t ion  secured by . . .  the  recorded pr imary
mor tgage,  in  wh ich  case,  a  tax  i s  imposed. . .  on  such new or
fu r ther  indebtedness  or  ob l iga t ion .  .  .  r r .

B. That under a "wrap-around" mortgage, the part ies cont inue the pr ior

I ien and add thereto a new indebtedness; the wrap-around mortgagee makes

pa)rments due under the prior lien from the paynents he receives from the

wrap-around mortgagor.  In such si tuat ions, i t  has been held that the recording

tax is payable only upon the increase in or addit ion to the pr incipal debt and

not the ent ire amount secured by the wrap-around mortgage. In the Matter of

F i r s t  F i s c a l  F u n d  C o r p .  v .  S t a t e  T a x  C o m m i s s i o n ,  4 9  A . D . 2 d  4 0 8 ,  a f f ' d  m e m . ,  4 0

N.Y.2d  940;  In  the  Mat te r  o f  Park  and 46 th  St ree t  Corp .  v .  S ta te  Tax  Commiss ion ,

295 N.Y.  173;  In  the  Mat te r  o f  the  C i ty  o f  New York  v  ,  36  A.D.2d 658;
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Matter of the Appl icat ion of Fi f th Avenue and 46th Street Corp. v.  Bragal ini ,

4  A . D . 2 d  3 8 7  .

C. That the mort.gage at issue herein did not fal l  wi thin the def ini t ion

of a wrap-around mortgage. The mere fact that an instrument is labeled a

wrap-around mortgage does not make i t  so. The mortgagee did not assume any of

the obl igat ions of the mortgagor under any pr ior mortgage. The instrument was

subject to mortgage recording tax because i t  secured a port ion of the purchase

p r i c e .

D. That the mortgage recording tax imposed by sect ion 253 of the Tax Law

i -s  measured by  the  to ta r  debt  secured,  $350,000.00  in  the  ins tan t  case.

E. That when a supplemental  or addit ional mortgage is offered for recorda-

t ion and an exemption from recording tax is claimed by vir tue of sect. ion 255

of the Tax Law, the fol lowing procedure must be compl ied with:

" . . . there  sha l l  be  f i led  w i th  the  record ing  o f f i cer  and preserved
in his off ice a statement under oath of the facts on which such
c la im fo r  exempt ion  is  based. "  Tax  law Sect ion  255.

fn an opinion by the Attorney General ,  i t  was maintained that there can be no

exemption from the recording tax unless the aforesaid requirement imposed by

sect ion 255 has been met.  7974 At. torney General  204.

The mortgage recording tax l ras not paid under prot.est nor was an aff idavi t .

submitted at the t ime of recordat ion. 0n such ground alone, the instant case

can be  d is t ingu ished f rom F i rs t  @,  supra .

F. That the pet i t ion of Emanuel Glouberman for refund of mortgage tax is

hereby denied.

DATED: Albany, New York COMMISSION

ocT o 3 t980



STATE OF NEI,i YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

URMAN COMPANY

to Review a Determinat ion under Art ic le 11 of
the Tax law with Reference to an Inst.rument
Recorded in the 0ff ice of the Register of the
City of New York, New York County on June 30,
7 9 1 6 ,  i n  R e e l  3 7 2 ,  p a g e  1 7 9 2 .

DECISION

Urman Company, a partnership with i ts of f ice located at 29 West 65th

Street,  Ner* York, New York, f i led a pet i t ion to review a determinat ion under

Art ic le 11 of the Tax Law with reference Lo an instrument recorded in the

off ice of the Register of the City of New York, New York County on June 30,

7916, in Reel 372, page 7792 (FIIe No. 23497).

A  fo rmal  hear ing  was he ld  be fore  Michae l  A lexander ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York  on  Apr i r  27 ,  1979 a t  9 :00  A.M.  Pet i t ioner  appeared by  Brodsky ,  L ine t t ,

A l tman,  SchechLer  &  Re icher ,  Esqs .  (Mar t in  Dav id  Schechter ,  Esq. ,  o f  counse l ) .

The Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (Pau l  A .  Le febvre ,  Bsq. ,  o f

counse l ) .  The C i ty  o f  New York  appeared by  A l len  E.  Schwar tz ,  Corpora t ion

C o u n s e l  ( H a r o l d  F o x ,  E s q .  a n d  f s a a c  C .  D o n n e r ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I .  Whether  the  ins t rument  recorded on  June 30 ,  1976,  cons t i tu ted  a

"wrap-around" mortgage so as to ent i t le pet i t ioner to a refund of mortgage

record ing  tax  in  the  amount  o f  $2 ,070.67 .

I I .  Whether  pe t i t ioner  submi t ted  an  a f f idav i t ,  as  requ i red  by  sec t ion  255

of the Tax Law, or otherwise protested the payment of mortgage recording tax

a t  the  t ime o f  record ing  sa id  mor tgage.
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FINDINGS OF FACT

1.  0n  June 22 ,  7976,  pe t i t ioner  executed  a  no te  in  the  amount  o f  $240,000.00

and a mortgage to secure payment of said indebtedness to I{ i I I iam K. langfan

and Aaron Z iege lman,  mor tgagees.  The mor tgage was a  l ien  on  premises  98-100

Cooper Street,  New York, New York, and was recorded in the off ice of the

Register of the ci ty of New York, New york county, in Reel 372, page 1792 on

June 30 ,  7976.  The fu l l  mor tgage tax  due thereon in  the  amount  o f  $3 ,000.00

was pa id  a t  the  t ime o f  f i l i ng  sa id  mor tgage.

2. Pet i t ioner,  Urman Company, was a New York partnership with off ices

located at 29 l , lest 65th Street,  New York, New York. The mortgage and note

were signed by Emanuel Glouberman and Ur Lemberger as general  partners.

3. The mortgage was a purchase money mortgage del ivered as part  of  the

cons idera t ion  fo r  conveyance o f  the  premises .

4. A clause in the r ider to the mortgage provided as fol lows:

"This mort.gage is a wrap-around mortgage and includes the
ba lances  due under  p r io r  mor tgage(s) ,  and is  sub jec t  to  the
fo l low ing  pr io r  mor tgage(s) :  Mor tgage he ld  by  the  Frank l in
S a v i n g s  B a n k  o f  N e w  Y o r k ,  i n  t h e  r e d u c e d  a m o u n t  o f  $ 1 6 5 , 6 5 3 . 6 2 . . . ' t .

5.  The mortgage provided for the deposit  of  suff ic ient funds by the

mortgagor with the mortgagees, for the payment of pr incipal and interest on

al l  pr ior mortgages, taxes, assessments for publ ic improvements and premiums

on insurance pol ic ies. The mortgagees were to hold these funds and disburse

them as required by the terms of the pr ior mortgage. The mortgage specif ical ly

stated that the mortgagees did noL assume any of the obl igat ions of the mortgagor

under any pr ior mortgage. The obl igat ion of the mortgagees to make payrnents

due under the pr ior mortgages was only from the aforementioned deposits and

not from paymenLs received on the so-caI led t 'wrap-around" mortgage.
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6. 0n August 22, 7978, Urman Company f i led a pet i t ion for refund of

mortgage recording tax in the amount of $21070.67 on the ground thaL the only

new indebtedness  c rea ted  by  th is  mor tgage and no te  was $741346.38 ,  c i t ing  as

authori ty In the Matter of First  Fiscal Fund Corp. v.  State Tax Commission, 49

A . D . 2 d  4 0 8 ,  a f f  ' d  m e m . ,  4 0  N . Y . 2 d  9 4 0 .

7 .  Pet i t ioner  d id  no t  f i l e  w i th  the  record ing  o f f i cer  an  a f f idav i t

sett ing forth the facts upon which the claim for exemption from recording tax

was based. No evidence was submitted to indicate that recording tax on the

mor tgage in  i ssue was pa id  under  p ro tes t .

B. 0n September 15r 7978, the Mortgage and Real Estate Transfer Tax Unit

denied pet i t ionerrs requested refund pr imari ly because, by the terms of the

mortgage, the mortgagees had not assumed any obl igat ion of the mortgagor under

the  pr io r  mor tgage.

CONCI,USIONS OF tAW

A. ThaL sect ion 255 of the Tax law provides in relevant part :

" I f  subsequent to the recording of a mortgage on which al l
taxes ,  i f  any ,  accrued under  Lh is  a r t i c le  have been pa id ,  a
supp lementa l  ins t rument  o r  mor tgage is  recorded. . .  such add i t iona l
instrument or mortgage shal l  not be subject to taxat ion under
th is  a r t i c le ,  un less  i t  c rea tes  or  secures  a  new or  fu r ther
indebtedness  or  ob l iga t ion  secured by . . .  Lhe recorded pr imary
mor tgage,  in  wh ich  case,  a  tax  i s  imposed. . .  on  such nee/  o r
fu r ther  indebtedness  or  ob l iga t ion .  .  .  " .

B. That under a "wrap-aroundi l  morLgage, the part ies cont inue the pr ior

I ien and add thereto a new indebtedness; the wrap-around morLgagee makes

paJrments due under the prior lien from the payments he receives from the

wrap-around mortgagor.  In such si tuat ions, i t  has been held that the recording

tax is payable only upon the increase in or addit ion to the pr incipal debt and

not the ent ire amount secured by the wrap-around mortgage. fn the Matter of

F i rs t  F isca l  Fund Corp .  v .  S ta te  Tax  Commiss ion ,  49  A.D.2d 4OB,  a f f 'd  mem. ,  40
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N.Y.2d  940;  In  the  Mat te r  o f  Park  and 46 th  St ree t  Corp .  v .  S ta te  Tax  Commiss ion ,

295 N.Y.  173;  rn  the  Mat te r  o f  the  c i ty  o f  New York  v .  Murphy ,  36  A.D.2d 658;

Matter of Lhe Appl icat ion of Fi f th Avenue and 46th Street Corp. v.  Bragal ini ,

4  A . D  . 2 d  3 8 7  .

C. That the mortgage at issue herein did not fal l  wi thin the def ini t ion

of a wrap-around mortgage. The mere fact that an instrument is labeled a

v{rap-around mortgage does not make i t  so. The mortgagees did not assume any

of the obl igat ions of the mortgagor under any pr ior mortgage. The instrument

was subject to mortgage recording tax because i t  secured a port ion of the

purchase pr ice .

D. That the mortgage recording tax imposed by sect ion 253 of the Tax Law

is  measured by  the  to ta l  debt  secured,  $2401000.00  in  the  insLant  case.

E. That when a supplemental  or addit ional mortgage is offered for recor-

dat ion and an exemption from recording tax is claimed by vir tue of sect ion 255

of the Tax Law, the fol lowing procedure must be compl ied with:

" .  .  .  there  sha l l  be  f i led  w i th  the  record ing  o f f i cer  and preserved
in his off ice a statement under oath of the facts on which such
c la im fo r  exempt ion  is  based. "  Tax  Law Sect ion  255.

In an opinion by the Attorney General ,  i t  was maintained that there can be no

exemption from the recording tax unless the aforesaid requirement imposed by

sec t ion  255 has  been met .  I9 I4  A t to rney  Genera l  204.

The mortgage recording tax was not paid under protest nor was an aff idavi t

submitted at the t ime of recordat ion. 0n such ground alone, the instant case

can be  d is t ingu ished f rom F i rs t  F isca l  Fund Corp . ,  supra .
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of Urman Company for refund of mortgage tax isF .

hereby

DATED:

That the pet i t ion

den ied .

Albany, New York

ocT 0 3 t9B0
STATE TAX COMMISSION


