
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

C i t i b a n k ,  N . A .
AT'FIDAVIT OF MAII]NG

to Review a Determinat ion under Art ic le 11 of the
Tax law with Reference to an fnsLrument Recorded
on January  19 ,  7979.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l8 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon C i t ibank ,  N.A. ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

C i t i b a n k ,  N . A .
399 Park  Ave.
New York, NY 10043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
Lhe United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me Lhis
l8 th  day  o f  March ,  1983.

O.l,iiis I'URSUANT I0 TAX IIAW
SECTIO:{ I74

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

L



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C i t i b a n k .  N . A .
AFFIDAVIT OF MAILING

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Reference to an fnstrument Recorded
on January  19 ,  1 .979.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l8 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Jesse A. Epstein the representat ive of the pet i t ioner in
the within proceeding, by enclosi-ng a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jesse A.  Eps te in
Weisman, Cel ler,  Spett ,  Modl in & I , , Iertheimer
425 Park Ave,
New York, NY 10022

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the excl-usive care and custody of
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.

/.1.1;i;Cn i7'iiD ?C ADIi'lTI{lSTER
0-: ll..: I l ln5lj.i i i: i ' :i0 ?AX IrAW

, / . i



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 18 .  1983

C i t i b a n k ,  N . A .
399 Park  Ave.
New York, NY 10043

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  RepresenLat ive
Jesse A.  Eps t .e in
Weisman, Ce1ler,  Spett ,  Modl in & I{ertheimer
425 Park Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

cITIBANK, N.A. DECISION

to Review a Determinat ion under Art ic le l1 of
the Tax Law with Reference to an Instrument :
Recorded on  January  19 ,  1979.

Pet i t ioner ,  c i t ibank ,  N.A. ,  399 Park  Avenue,  New York ,  New York  10043,

f i led a pet i t ion for review of a determinat ion under Art ic le 11 of the Tax Law

wi th  re fe rence to  an  ins t rument  recorded on  January  19 ,  1979 (F i le  No.  28048) .

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two i{or ld Trade Center,  New York, New

York  on  May 19 ,  l9B2 a t  1 :15  P.M.  Pet i t ioner  appeared by  we isman,  cer re r ,

s p e t t . ,  M o d l i n  &  i { e r t h e i m e r ,  E s q s . ,  ( J e s s e  A .  E p s t e i n ,  E s q . ,  o f  c o u n s e l ) .  T h e

Aud i t  D iv is ion  appeared by  PauI  B .  coburn ,  Esq. ,  (samuel  Freund,  Esq. ,  o f

counse l ) .  The C i ty  o f  New York  appeared by  Freder ick  A .  0 .  Schwarz ,  J r . ,  Esq.

( A r n o l d  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Idhether a mortgage executed and del ivered to pet i t ioner,  and recorded on

January  19 ,  1979,  i s  sub jec t  to  Mor tgage Record ing  Tax  under  Ar t i c le  11  o f  the

Tax Law.

FINDINGS OF FACT

1 .  I n  D e c e m b e r ,  1 9 7 5 ,  p e t i t i o n e r ,  C i t i b a n k ,  N . A .  ( " C i t i b a n k " ) ,  m a d e  a

Ioan to  Joseph H i rsch  Spor tswear ,  Inc .  ( "H i rsch" )  in  the  amount  o f  $388,800.00 .

This roan was guaranteed by the smarr Business Administrat ion ("sBA").
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2. A condit ion of the above guaranty by the SBA was that Cit ibank also

obtain a guaranty from Samuel and Btanka l ichtman, husband and wife,  on the

Ioan to Hirsch. The Lichtman's guaranLy was to be secured by a mortgage on

their  home.

3 .  0n  December  29 ,  1975,  Mr .  and Mrs .  L ich tman executed  an  agreement  by

which they guaranteed the obl igat ions of Hirsch with respect to the loan from

Cit ibank. 0n the same date t .he Lichtmans executed and del ivered to Cit ibank,

as securi ty for their  guaranty, a mortgage on property they owned located at

1231-35 51st.  Street,  Brooklyn, New York. This mortgage r4'as in the amount of

$ 7 2  , 2 0 0  .  o o  .

4 .  0n  December  31 ,  1975,  the  above mor tgage was recorded in  the  o f f i ce  o f

the New York ci ty Register,  Kings County, New York, in reer 822, page 1662, and

mor tgage record ing  tax  o f  $877.50  was pa id .

5 .  By  a  le t te r  da ted  Apr i l  13 ,  L978,  the  l i ch tmans adv ised C i t ibank  tha t

they were sel- l ing their  51st SLreet property and requested Cit ibank to execute

and del iver to them a sat isfact ion piece pertaining to the mortgage Cit ibank

held on the property.  The Lichtmans also advised Cit . ibank of their  intent to

purchase another home and to give Cit ibank a mortgage on that home in the same

manner as the mortgage pertaining to the 5lst  Street property.

6. SBA authorized discharge of the mortgage pertaining to the 5lst  Street

property on the condit ion that Cit ibank obtain a morLgage from the Lichtmans on

property Lhey intended to purchase which was located at 5604 14th Avenue,

BrookJ,yn, New York.

7 .  0n  May 8 ,  7978,  C i t ibank  executed  a  sa t is fac t ion  o f  the  mor tgage

per ta in ing  to  the  51s t  S t ree t  p roper ty .  Th is  sa t is fac t ion  p iece  s ta ted ,  in

p a r t ,  t h a t  " . . . C i t . i b a n k . . .  d o e s  h e r e b y  c e r t i f y  t h a t  t h e  . . . m o r t g a g e  i s  p a i d ,
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and does  hereby  consent  tha t  the  same be d ischarged o f  record . "  Th is  sa t is fac t ion

p iece  was du ly  recorded on  May B,  1978,  in  the  o f f i ce  o f  the  New York  C i ty

Register,  Kings County, New York.

8. The Lichtmans thereafter purchased a residence located at 5604 14th

Avenue, Brooklyn, New York, and on December 22, 1978, executed and del ivered to

Ci t ibank  a  mor tgage on  th is  p roper ty  in  the  amount  o f  $72,200.00  as  secur i ty

for their  guaranty of the Hirsch loan.

9. The above mort.gage on the Lichtmans' 14th Avenue property was recorded

on January ,  19 ,  1979,  in  the  o f f i ce  o f  the  New york  c i ty  Reg is te r ,  K ings

County ,  New York ,  in  ree l  1048,  page 1270.  A t  the  t ime o f  record ing ,  C i t ibank

presented an "Aff idavi t  for Exemption of Subst i tute Mortgage from Recording

Tax" ,  made by  John R.  Murane l l i ,  an  ass is tan t  v ice  pres ident  o f  C i t ibank ,  and

no mor tgage record ing  tax  was imposed or  pa id .

10. The dol lar amount of each of the two mortgages described herein is

$72 '200.00 '  and each mor tgage served as  secur i ty  no t  fo r  mon ies  loaned to  the

Lichtmans, but raLher for the Lichtmans' guaranty on the loan made by Cit ibank

to Hirsch. No addit ional money was loaned to Hirsch, nor were there changes in

the part ies, or the Lerms and condit ions of the or iginal  loan and note, at  the

t ine of sat isfact ion of the mort.gage on the 51st Street property or at  the t ime

of the subsequent execut ion and del ivery of the mortgage on the 14th Avenue

property.  The note evidencing Hirsch's indebtedness t .o Cit ibank (which indebtedness

was Suaranteed by the l ichtmans) remained in effect at  al l  t imes. Discharge of

the mortgage on t .he 5lst  Street property was not in recognit ion of discharge of

any  por t ion  o f  the  loan to  H i rsch .

11 .  By  a  le t te r  da ted  February  21 ,  1979,  the  Aud i t  D iv is ion  adv ised the

New York City Register,  Kings County, New York, that a mortgage recording tax
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was due upon the recording of the mortgage pertaining to the Lichtmans' 14th

Avenue property.  This let ter instructed the City Register to col lect the tax

and penalty asserted as due, and to apply the provisions of sect ion 258 of the

Tax Law ("Effect of  nonpayment of taxes") unt i l  payment was received.

12. By a let ter dated February 26, 1979, the New York City Department of

Finance (Off ice of the City Register) sought payment from Cit ibank of mortgage

record ing  tax ,  p rus  pena l ty ,  in  the  to ta l  amount  o f  9929.50 .  Th is  re t te r ,

stat ing that the mortgage on the 14th Avenue property was not a supplenental

mortgage exempt from tax, referred to the Audit  Divis ionts l -et ter of  February

21, 7979, as the basis for the demand for payment.

13 .  On September  25 ,  1979,  C i t ibank  f i ted  a  pe t i t ion  contes t ing  the  above

asser ted  tax  and pena l ty  ($929.50) .  C i t ibank  asser ts  the  mor tgage on  the  14 th

Avenue property was merely in subst i tut ion of the mortgage on the 51st Street

property,  and thus should not be subject to mortgage recording tax.

C0NCLUSIONS 0F LAIA/

A. That sect ion 253 of the Tax Law imposes a recording tax, measured by

the amount of any pr incipal-  debt or obl igat ion secured by a mortgage on real

property si tuated within New York State, upon mortgages recorded on or after

cer ta in  spec i f ied  da tes .

B.  That  sec t ion  255 o f  the  Tax  Law,  in  per t inent  par t ,  p rov ides :

"Supplemental  mortgages. -  I f  subsequent to the recording of a
mortgage on which al-1 taxes, i f  any, accrued under this art ic le
have been paid, a suppl-emental  instrument or mortgage is recorded
for  the  purpose o f  cor rec t ing  or  per fecL ing  any  recorded mor tgage,
or pursuant to some provision or covenant therein, or an addit ional
mortgage is recorded imposing the l ien thereof upon property not
or iginal ly covered by or not descr ibed in such recorded pr imary
mortgage for the purpose of securing the pr incipal indebtedness
which is or under any cont ingency may be secured by such recorded
primary mortgage, such addit ional instrument or mortgage shalI
no t  be  sub jec t  to  taxa t ion  under  th is  a r t i c le ,  un less  i t  c rea tes
or secures a new or further indebtedness or obl igat ion other than
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the pr incipar indebtedness or obl igat ion secured by or which under
any cont ingency may be secured by the recorded pr imary mortgage. .  .  "

C. That the mortgage recording tax does not const i tute a tax upon property

buL is a tax upon the pr iv i lege of recording a mortgage. See, e . 9 . ,  M a t t e r  o f

I t  i s  the  ac tS .  S .  S i l b e r b l a t t ,  I n c .  v .  T a x  C o m m i s s i o n , 5  N . y . 2 d  6 3 5  ( 1 9 5 9 )

o f  recordat ion  wh ich  is  taxed.

D. That both the or iginal  mortgage on the 51st Street property and the

subsequent mortgage on the 14th Avenue property served as securi ty for the same

underly ing obl igat ion of the Lichtmans, namely, their  guaranty of the loan made

by pet. i t ioner,  Cit ibank, to Hirsch. There was no di f ference in the amount of

money ($72 '200,00)  secured by  e i ther  o f  the  mor tgages.  No add i t iona l  money was

Ioaned to Hirsch, nor were there any changes in the part ies, terms of the loan

agreement,  interest rate or matur i ty date of the loan. In short ,  only the

col lateral  securing the guaranLy of the loan was changed. However,  the terms

of  the  sa t is fac t ion  p iece  express ly  d ischarged the  mor tgage on  the  51s t  S t ree t

property '  and did so approximately eight (B) months pr ior to execut ion and

recordat ion of the mortgage on the 14th Avenue property.  I t  is s igni f icant

that discharge of the or iginal  mortgage occurred before the l ichtman's guaranty

I,ras re-secured by the subsequent mortgage on the 14th Avenue property (See

l la t te r  o f  c i t y  o f  New York  v .  Tu l l y ,  55  N.Y.2d ,  960,  962) .  Accord ing ly ,  rhe

mortgage on the 14th Avenue property is not a supplement or addit ion to the

prior mortgage on the 51st Street property within the meaning of sect ion 255 of

the Tax Law, but rather is a separate and dist inct mortgage and, as such, is

subject to the mortgage recording tax.
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E.  That  the  pe t i t ion  o f  C i t ibank ,  N.A.

recording tax due, together with such penalty

sus ta ined.

DATED: Albany, New York

MAR 1 B 1983

is  hereby denied and

as may be 1-awfully

the mortgage

or,tln8, r-s

STATE TAX

: / t

COMMISSION

PRESIDENT


