
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Church Chari ty Foundat ion of Long Island

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Mortgage
Recording Tax under Art . ic le 11 of the Tax Law for
the  Recorded 0n  8 /8 /78 .

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  September ,  1981.

AFTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Church Chari ty Foundat ion of Long Island, the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Church Chari ty Foundat ion of Long Island
480 Herkimer St.
Brook lyn ,  NY 11213

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

sa id  addressee is  the  pe t i t ioner
said wrapper is the last known address
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Church Charity Foundation
480 Herkimer St.
Brooklyn, NY Ll2L3

Gentlenen:

Please take not ice of the
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  25 ,  1981

of Long Island

Decision of the State Tax Commission enclosed

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone // (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard H. Funk
Cul len & Dykman, Esqs.
177 Mont.ague St.
Brooklyn, NY 11201
Taxing Bureau's Representat ive



STATE OF NEI./ YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

CHURCH CHARITY FOI.]NDATION OF IONG ISIAND

for the Refund of Mortgage Recording Tax under
Art ic le 11 of the Tax Law with Reference to a
Mor tgage Recorded on  August  8 ,  1978.

DECISION

Peti t ioner,  Church Chari ty Foundat ion of Long Island, 480 Herkimer Street,

Brook1yn, New York 11213, f i led a pet i t ion for the refund of mortgage recording

tax under Art ic le 11 of the Tax Law with reference to a mortgage recorded on

August B, 7978 (Fi Ie No. 2447A).

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Wor1d Center,  New York, New York, on

October  1 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  Cu l len  & Dykman,  Esqs . ,

(Richard H. Funk, Esq..  ,  of  counsel) .  The Audit  Divis ion appeared by Ralph J.

V e c c h i o ,  E s q . ,  ( W i l l i a m  F o x ,  B s q . ,  o f  c o u n s e l )

ISSIJE

Whether the mortgage executed by peLit ioner and recorded on August 8, L978

was subject to the New York State Mortgage Recording Tax.

FINDINGS OF FACT

1. The pet i t ioner herein was chartered on February 3, 1852, as Church

Chari ty Foundat ion, pursuant to an act of  the New York State Legislature for

the incorporat ion of benevolent,  chari table, scient i f ic and missionary

societ ies. I ts name was changed to the Church Chari ty Foundat ion of Long

Is land in  1868.  I t s  Cer t i f i ca te  o f  Incorpora t j -on ,  as  res ta ted  on  November  14 ,

1975,  under  sec t ion  805 o f  the  Not - fo r -Pro f i t  Corpora t ion  Law,  p rov ides  tha t
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pe t i t ioner rs  name sha l l  be ' tThe Church  Char i ty  Foundat ion  o f  long  Is land" .  The

terr i tor ial  l imits in which i t  may exercise i ts funct ions consist  of  the

Counties of Kings, Queens, Nassau and Suffolk.  I ts Board of Managers consists

of nine (9) clergyrnen of the Protestant Episcopal Church and twelve (12) Iaymen

who are communicants of said Church and residents of said Count ies. The Bishop

of the Diocese in which the County of Kings is si tuated is an ex-off ic io member

of the corporat ion and President of the Board of Managers. The objects of the

corpora t . ion  as  se t  fo r th  in  Ar t i c le  11  o f  i t s  Res ta ted  Cer t i f i ca te  a re :

I ' to establ ish and maintain one or more houses for such
indigent aged persons and indigent orphan and half-orphan
chi ldren, and other chi ldren lef t  in a dest i tute and
unprotected state and condit ion, as i t  may receive and have
under i ts care, and to educate such chi ldren, and to establ ish
and maintain one or more hospitals,  dispensaries or other
inst i tut ions, for the shelter,  support  and rel ief  of  such sick
or inf i rm or indigent persons as i t  may receive under i ts
care, or otherwise minister to and to establ ish and maintain
such other inst i tut ions for chari table or reformatory uses and
purposes, as may be determined upon by the board of managers. "

2. Anong the pr imary act iv iLies of the pet i t ioner are the operat ion of

St.  John's Episcopal Hospital  in Brooklyn, New York; St.  Johnts Smithtown

Hospital ;  St.John's Episcopal Home for the Aged and the Bl ind and Smithtown

Housing for the Elderly.  The pet i t ioner also operates out-pat ient arnbulatory

care cl in ics and methadone treatment cenLers.

3. The pet i t ioner,  as mortgagor,  executed a construct ion mortgage dated

June 20 ,  1978 to  C i t . ibank ,  N.A. ,  as  mor tgagee,  secur ing  the  sum o f  seven

mil l ion eight hundred thousand dol lars and covering property si tuated in the

County of Suffolk,  Town of Smithtown. The project that was covered by the

mortgage was the Vi l lage of St.  John's,  a housing development for the elderly.

The si te in Smithtown is known as the St.  Johnrs Campus; pet i t ioner 's hospital

i s  a lso  loca ted  there .
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4. 0n August 8, 7978, the aforesaid mortgage vras recorded in Suffolk

County, Liber 8233 of mortgages, page 345. The recording off icer demanded a

f i l i ng  fee  o f  $58,500.00 ,  wh ich  sum the  pe t i t ioner  pa id  "under  p ro tes t ' r .

5.  0n Decembex 24, 1970, the Internal Revenue Service classi f ied the

pet i t ioner  as  a  char i tab le  o rgan iza t ion  as  de f ined in  sec t ion  509(a)  o f  the

Internal Revenue Code, since i t  was a hospital  as def ined in sect ion

170(b) (1 ) (A) ( i i )  o f  the  fn te rna l  Revenue Code.  As  such an  organ iza t ion ,

contr ibut ions made to i t  qual i f ied as chari table deduct ions under sect ion

170(i)  of  the Internal Revenue Code.

6 .  Pet i t ioner ,  in  subs tan t ia t ion  o f  i t s  pe t i t ion  here in ,  c i tes  a  p r io r

determinat ion issued by the State Tax Commission dated January 30, 1975. That

determinat ion was also with regard to a mortgage tax l iabi l i ty ar is ing out of

the  pr inc ipa l  fac ts  as  fo l lows:

(a) On January 30, 7973, pet i t ioner herein, as mortgagor,  executed and

del ivered to ManufacLurers Hanover Trust Company a mortgage in the pr incipal

sum o f  $4 ,800r000.00  da ted  January  30 ,  1973,  cover ing  proper ty  loca ted  in  the

County of Kings, City of New York, knon'n as St.  Johns Episcopal Hospital .  The

said mortgage was duly recorded in the off ice of the City Register of the City

of New York, Kings County, on February 21 1973, on Reel 677 aL page 1807. At

the t ime of the recording of said mortgage, an aff idavi t  executed by the

attorney for pet i t ioner was submitted t .o the City Register request ing that said

mortgage be exempted from the mortgage recording tax pursuant to sect ion 253(3)

of the Tax Law upon the ground that pet i t ioner operated the mortgaged premises

as a voluntary nonprof i t  hospital .  A mortgage recording tax was not col lected

by the City Register at the t ime of said recording.
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(b) 0n l larch 26, 1973, the New York Stat.e Miscel laneous Tax Bureau

directed the City Register of the City of New York to col lect a mortgage

recording tax in the sum of $60r000.00, plus penalt ies i -n connect ion with the

recording of the morLgage referred to in paragraph 1, upon the grounds that

pet i t ioner was noL a voluntary nonprof i t  hospital  and therefore that an

exemption under sect ion 253(3) of the Tax Law was improperly granted.

7. Conclusion of Law "A" of the aforementioned pr ior determinat ion states

as  fo l lows:

"A.  That  the . . .  [pe t i t ioner ] ,  a t  the  t ime o f  the  record ing  o f
the mortgage to Manufacturers Hanover Trust Company on February 2,
1973, was a chari table corporat ion operat ing voluntary nonprof i t
hosp i ta ls  and hea l th  re la ted  fac i l i t i es ,  and in  par t i cu la r ,  was
operat ing the mortgaged premises known as St.  Johns Episcopal
Hospital  of  Brooklyn, New York, as a voluntary nonprof i t  hospital ,
and therefore, i t  was ent i t led to an exemption from the mortgage
recording tax on the aforesaid mortgage in accordance with the
meaning and intent of  sect ion 253(3) of the Tax Law."

8. Pet i t ioner 's purpose of existence and i ts pr imary act iv i t ies at the

t ime of recording the mortgage in issue herein were substant ial ly the same as

those in existence during the period encompassed in the determinat ion referred

Lo in  F ind ing  o f  Fac t  "6 r r ,  here in .

CONCf,USIONS OF IAW

A. That sect ion 253(3) of the Tax Law provides in part  as fol lows:

tt 253. Recording Tax

: l * * ' , t
3.  Notwithstanding any other provision of law to the
contrary, the mortgage recording tax shal l  not be imposed upon
any mortgage executed by a voluntary non-profit hospital
c o r p o r a t i o n . . . r ' .

This provision was added by the Laws of New York, 7972, Chapter 732, Sect ion 1.

The Memorandum of Assemblynran Perry B. Duryea, Jr. ,  as regards Conclusion of

Law "Btt  provides as fol lows:
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"Tax Law, $253. This bi l l  would add a ne! ' r  subdivis ion to
Section two hundred fifty-three of the tax law to prevent the
levying of a mortgage recording tax on any mortgage executed and
recorded by a voluntary non-prof i t  hospital  corporat ion.

A mortgage recordi-ng tax is a state- imposed tax. I ts
revenue is eventually distributed to the villages and towns
within a county. The tax revenue which is obtained from
non-prof i t  voluntary hospitals provides few benef i ts to a
community when i t  is f inal ly al located.

0n the other hand, if this money could be retained by the
hospitals,  i t  could more direct ly benef i t  many members of the
comnunity who use the medical faci l i t ies.

In addit ion, the mortgage recording tax detracts from the
intentions of those benefactors who make donations for irnproved
faci l i t ies and equipment in these non-prof i t  voluntary
hosp i ta ls .  As  a  consequence,  the  tax  d iscourages  these
individuals.

Th is  b i l l ,  thus ,  wou ld  p rov ide  some measure  o f  f i sca l
rel ief  to the voluntary non-prof i t  hospitals in order for them
to improve care for the sick and injured in their  communit ies."

This memorandum shows that it was the intention of the legislature that the

above quoted port ion of sect ion 253(3) of the Tax Law was to be appl icable to

non-prof i t  voluntary hospitals only.

B. That.  pet i t ioner is a mult ipurpose chari ty and is not merely a

non-prof i t  voluntary hospital .  The mortgage which was the subject of  the 1975

decision of the State Tax Commission involved pet i t ioner 's funct ion as a

hospital .  The mortgage at issue here, however,  pertains to a housing

development for the elderly and involved another of pet i t ioner 's funct ions.

The language of the exemption taken literally would exempt from tax any

mortgage executed by a voluntary non-prof i t  hospital  corporat ion. I t  is noted,

however,  that pel i t ioner is much more than a voluntary non-prof i t  hospital

corporat ion and i ts purposes extended far beyond those of such corporat ions.

The exemption approved in the 1975 decision recognized pet i t ioner 's hybrid

nature and fol lowed legislat ive intent in al lowing the exemption, al though

pet i t ioner actual ly was something more than a voluntary non-prof i t  hospital

corporat ion. I t  would clear ly be beyond the intent ion of the IegislaLure to
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exemption for the mortgage pertaining to a housing development for the

even though such act iv i ty was within the scope of pet i t ioner 's

That the mortgage executed by pet i t ioner to Cit ibank, N.A.,  on

1978 and reco:cded in the County of Suffolk,  Liber 8233 of mortgages,

on August 8, .1978 is not exempt from the mortgage recording tax

by Art ic le 11 of the Tax Law. Accordingly,  the pet i t ion herein is

Albany, New York

StP Z b i9B1


