
STATE OF NEI,I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the
o f

A I i ,  Ge rbe r ,  Pappas  &

PetiLion

C o x ,  P .  C . AFFIDAVIT OF MAITING

to Review a Determinat. ion under Art ic le 11 of the
Tax Law with Reference to an Instrument Recorded
o n  J u l y  6 ,  1 9 7 9 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon A l i ,  Gerber ,  Pappas & cox ,  P .c . ,  the  pe t i t ioner  in  the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpaid r ,Jrapper addressed as fol lows:

A I i ,  G e r b e r ,  P a p p a s  &  C o x ,  P . C .
305 Gr id ley  B ldg
Syracuse, NY L3202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the
on

I

I

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before me this (

26th day of March, 1982.

sa id  addressee is  the  pe t i t ioner
said wrapper is the last known address



STATfi OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

AI i ,  Gerber ,  Pappas & Cox,  P .C.

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Reference to an Instrument Recorded
o n  J u l y  6 ,  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, beiag duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon James H. Medcraf the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

James H. Medcraf
1 0 3  E .  W a t e r  S t . ,  G r i d l e y  B l d g .
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26th day of Harch, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A l i ,  Gerber ,  Pappas & Cox,  P .C. AFFIDAVIT OF MAITING

to Review a Determinat ion under Art ic le 11 of the :
Tax Law with Reference to an Instrument Recorded
on Ju ly  6 ,  1979.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Donald Henderson & Terr i  J.  Siegel the representat ive of
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Donald Henderson & Terr i  J.  Siegel
110 But le r  S t ree t
Syracuse, New York 13210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i lu ioner.

/-)

Sworn to before me this
26t}n day of March, 1982.

l---"'



STATE OF NET{I YORK
STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

A l i ,  G e r b e r ,  P a p p a s  &  C o x ,  p . C .

to Review a Determinat ion under Art ic le 11 of the
Tax law r+rith Reference to an Instrument Recorded
o n  J u I y  6 ,  L 9 7 9 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Bank of New York the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bank of New York
48 l.tlall Street
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ionBr.

./-)

Sworn to before me this
26th day of March, L982.



STATE 0F NEI,I/ YORK
STATE TAX COMMISSION

fn the Matt .er of  the Pet i t ion
o f

A I i ,  G e r b e r ,  P a p p a s  &  C o x ,  P . C .

to Revi-ew a Determinat ion under Art ic le 11 of the
Tax Law with Reference to an fnstrument Recorded
o n  J u l y  6 ,  1 9 7 9 .

That deponent further says that the said addressee is
of the pet i t ioner herein and that.  the address seL forth on
Iast known address of the representat ive of- the pet i t ioner.

/
. ,

Sworn to before me th is
26th day of  March,  1982.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Anthony R. Floreck the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Anthony R. Floreck
Onondaga County Commissioner of Finance
Court House Bui lding
Syracuse, New York 73202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representat ive
said wrapper is the

._.2

t / t /



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Petition
o f

A I i ,  G e r b e r ,  P a p p a s  &  C o x ,  P . C .

to Review a Determination under Article 11 of the
Tax law with Reference to an Instrument Recorded
on Ju Iy  6 ,  L979.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of Lhe Department of Taxation and Finance, over 18 years of age, and that on
t 'he 26th day of March, 1982, he served the within not ice of Decision by
certified mail upon Arthur Maxwell the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr. Arthur Maxwell
Mortgage & Real Estate Transfer

Tax Unit
Room 403, 4th Floor
Building /19, State Campus
Albany, New York 12227

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitiooer herein and that the address set forth on said vrapper is the
last known address of the representat ive of the pet i t ioner.

r,
Sworn to before ne this
26th day of March, 1982.



STATE OF .NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, L982

A l i ,  G e r b e r ,  P a p p a s  &  C o x ,  P . C .
305 Gridley Bldg.
Syracuse, NY 13202

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 251 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l/ (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ives:
James H. Medcraf Bank of New York
103 E.  Water  S t . ,  Gr id ley  B ldg .  48  WaI l  S t .
Syracuse, Ny 13202 New York, New York

Donald Henderson & Terr i  J.  Siegel Mr, Arthur MaxweII
110 But ler Street Mortgage & Reals Estate Transfer
Syracuse, New York 13210 Tax Unit

Room 403, 4th Floor
Mr. Anthony R. Floreck Bui lding l /9,  State Campus
Onondaga County Comm. of Finance Albany, New York L2227
Court House Building
Syracuse, New York L32Oz

Taxing Bureau's Representat ive



STATE OF NET^/ YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

ALI,  GERBER, PAPPAS & COX, P.C.

for Review of a Determinat ion under Art ic le 11
of the Tax Law with Reference to an Instrument ;
Recorded on  Ju ly  6 ,  L979.

:

DECISION

Pet i t ioner ,  A I i ,  Gerber ,  Pappas & Cox,  P .C. ,  305 Gr id ley  Bu i ld ing ,  Syracuse,

New York 13202, f i led a pet i t ion to review a determinat ion under Art ic le 11 of

the Tax Law with reference to an instrument recorded JuIy 5, 7979 (Fi le No.

28822) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, Syracuse, New York,

on  May 1 ,  1981 a t  10 :30  A.M.  Pet i t ioner  appeared by  James H.  Medcra f ,  Esq.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f

counse l )  .

ISSI]E

l{hether pet i t ioner is ent i t led to a refund of mortgage tax paid in the

a m o u n t  o f  5 3 7 5 . 0 0 .

FINDINGS OF FACT

1.  0n  June 6 ,  7979,  a  mor tgage f rom Dona ld  Henderson and Ter r i  J .  S iege l ,

his wife,  to the Bank of New York was f i led in the Onondaga County Clerkrs

Of f i ce  in  Book 2772 o f  Mor tgages a t -  page 265.  The mor tgage tax  o f  $375.00  was

paid. Thereafter,  on July 6, 7979, a correct ive mortgage from and to the

ident ical  part ies was f i led in the Onondaga County Clerk's Off ice in Book 2786

of Mortgages at page 308. The closing attorney desired a change in the legal
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descr ip t ion  o f  the  or ig ina l  mor tgage,  i .e . ,  the  de le t ion  o f  the  fo l low ing  a t

the end of Schedule rrArr of  the f i rst  mortgage (the descript ion of the property):

"and being the same premises conveyed by warranty deed with l ien
covenant by Brewster C. Doust to Brewster C. Doust and Ruth P. Doust,
h is  w i fe ,  da ted  November  12 ,  1959 and recorded on  November  13 ,  1959
in  Book o f  Deeds 7976 aL  Page 216 & c . "

2 .  Pet i t ioner ,  a  law f i rm,  inadver tan t ly  pa id  an  add i t iona l  $375.00  fo r

f i l ing the correct ive mortgage. The f i rst  mortgage was not discharged and no

addit ional monies were loaned in connect ion with the correct ive mortgage. At

the t ime of f i l ing no claim for exemption from the mortgage tax was made to the

record ing  o f f i cer .

3 .  0n  September  18 ,  7979,  an  a f f idav i t  pursuant  to  sec t ion  255 o f  the  Tax

Law was f i led in the Onondaga County Clerk's Off ice which set forth the facts

s ta ted  in  F ind ing  o f  Fac t ' r l r r regard ing  the  f i l i ng  o f  the  cor rec t ive  mor tgage.

4. Ronald J.  Crowley, Deputy County Attorney of Onondaga County, by

aff idavi t . ,  acknowledged that af ter examining the records of the Henderson-Siegel

mor tgages,  the  amount  o f  $375.00  had been pa id  tw ice ,  and tha t  the  second

recording was for the purpose of correct ing the f i rst  mortgage and that both

mortgages were the same. He consented on behalf  of  the County to a refund to

pet i t ioner for the erroneous second payment of $375.00

CONCLUSIONS OF LAW

A. ThaL sect ion 263 of the Tax Law provides in part :

" \dhenever a duly ver i f ied appl icat ion for a refund of mortgage taxes,
er roneous ly  co l lec ted  by  a  record ing  o f f i cer ,  o r  e r roneous ly  pa id
more than once upon the same mortgage or mortgaggg. .  .  is made to the
tax commission i t  shal l  be the duty of such commission to determine
the amount that has been so col lected and, afLer audit  thereof by the
compt ro l le r ,  sha l l  make an  order  d i rec t ing  such record ing  o f f i cer  to
refund the amount so determined from mortgage tax moneys in his
h a n d s . . . t o  t h e  p a r t y  e n t i t l e d  t o  r e c e i v e  i t . . . r ' .  ( T h e  u n d e r s c o r e d
m a t e r i a l  w a s  a d d e d  b y  t .  1 9 7 9  C h .  9 7 ,  s e c .  1 ,  e f f .  M a y  1 4 ,  1 9 7 9 . )
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B. That a memorandum of Senator Roy M. Goodman in support  of  l .  1979 Ch

97 reads  as  fo l lows:

t 'Tax  law 5263.  The purpose o f  th is  b i l l  i s  to  permi t  re funds  o f
the tax on mortgages in cases where i t  has erroneously been paid more
than once. r t  amends $263 of the Tax Law to provide for refunds of
the tax on mortgages when i t  has been paid more Lhan once.

The jus t i f i ca t ion  o f  th is  b i l l  i s  as  fo l lows:

$263 of the Tax Law now provides that the tax on mortgages may
be re funded i f  i t  i s  'e r roneous ly  co l lec ted ' .  The Depar tment  o f
Taxat ion and Finance has taken the posit ion that this provision is
not broad enough to cover cases where:

(1) the tax is col lected twice on the same mortgage because,
through an oversight,  the mortgage was recorded twice or

(2) a mortgage covering property in two count ies is recorded in
both count ies and the ful l  amount of the tax is erroneously paid in
both  count ies .

This bi I I  would permiL refunds of the excess tax paid in both of
the  above cases .  I t  i s  a  bas ic  p r inc ip le  o f  our  sys tem o f  taxa t ion
that taxpayers are entitled to refunds when they pay more tax than
the law imposes. The present interpretat ion of 5263 of the Tax Law
thwarts this basic pr inciple of fair  play and should be amended to
provide rel ief  for taxpayers who pay more than their  fair  share. The
bi l l  has received the approval of  the Department of Taxat ion and
f  i n a n c e .  t t

C. That secLion 255 of the Tax Law provides in part  that i f  subsequent to

the recording of a mortgage on which at l  taxes have been paid, a supplemental

instrument or mortgage is recorded for the purpose of correct ing any recorded

mortgage, such addit ional instrument or mortgage shal l  not be subject to taxa-

t ion unless i t  creates a new or further indebtedness other than the pr incipal

indebtness or obl igat ion secured by or which under any cont ingency may be

secured by the recorded pr imary mortgage.

D. That the correct ive mortgage was not subject to mortgage recording

t a x .
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E. That the mortgage recording tax of $:2S.00 paid to the Onondaga County

Clerk upon the recording of the correct ive mortgage was "erroneously paid more

than once on the same mortgage" within the meaning of sect ion 263 of the Tax

Law,  as  amended by  t .  1979 Ch.  97 ,  sec .  1 .  The purpose o f  the  amendment  was to

"permit  refunds of the tax on mortgages in cases where i t  has erroneously been

paid nore than once".  f ts effect is not l i rni ted to the two specif ic instances

set forth in Senator Goodman's memorandum (supra)

F. That after audit  by the Comptrol ler,  the

herewith directed to refund to pet i t ioner the sum

monies in his hands or which shal l  come into his

Onondaga County Clerk is

o f  $375.00  f rom mor tgage tax

hands and shal l  charge such

amount back to the StaLe, publ ic benef i t  corporat ion or the distr ict  that was

cred i ted  w i th  the  same.

DATED: Albany, New York

MAR z ti jg82
COMMISSION


