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JAMES H. TUttY JR., PRISIDENT
MIITON KOERNER
THOMAS H. TYNCH

T o d d  M a r t ,  I n c .
3000 Win ton  Rd.
Rochester ,  NY

Gentlemen:

JOTIN J. SOLIECITO
DIRECTOR

Telephone:  (518)  457-1723

September  28 ,  1979

& Westmar Plaza, Inc
South

PIease take  no t ice  o f  the  Determinat ion  o f  Lhe Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 251 of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted uoder
ArL ic Ie  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,  and must  be  commenced in  the
Suprerne Court  of  the State of New York, Albany County, within 4 months from
t h e  d a t e  o f  t h i s  n o L i c e .

Inquir ies concerning the compuLation of tax due or refund al lowed in
accordance wit t r  this decision nay be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, A1bany, l . Iew
York  1 ,2227.  Sa id  inqu i r ies  w i l l  be  re fe r red  to  t .he  proper  au thor i . t y  fo r
r e p l  y .

S i n c e r e l y ,

.l 4)-1u,, / l, )(/aet&^=.-

Pet i t j -oner '  s  Representa t ive
Garry Stephen Hanlon
Tar r icone,  B i lgore ,  Wel tman,  S i l ver  &  A lber t
S u i t e  1 0 0 ,  P o w e r s  B l d g .  9 ,  1 6  H a i n  S t .
Rochester .  NY L4614
Tax ing  Bureau '  s  Representa t ive
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Addit ional representat ives of pet i t loner:

Mr. Arthur Maxwell
Mortgage & Real Est.ate Transfer Tax Sect ion
Roon 208, 2nd Floor
Building /i9
State Campus

Realty Income Trust
3000 l{inton Road South
Rochester,  New York

Mr. Lucien A. Morin
Director of Flnance
Monroe County
Rochester,  New York



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the AppLicat lon

o f

TODD l"lART, INC. and WESTI,IAR PLAZA, INC.

to Revlew a Determl-nation under Article 11
of the Tax Law with Reference to an
Instrrment Recorded on July 3, L974.

Wtrether the recordlng of the lnstrument

of,  Leases and Rents" executed by Todd l lart ,

Real. ty Income Trust,  dated June 24, L974, Ls

recording cax.

DETERMINATION

Applicants, Todd Mart, Ine. and Westmar Plaza, Inc., 3000 Wlnton

Road South, Rochester, New York, fj.led an appllcatlon to revlew a detetmination

under Artlcle ll of the Tax Law, wlttr reference to an lnst,ruoent recorded on

J u I y  3 ,  l g 7 4  ( l ' t t e  N o .  0 0 1 1 0 ) .

A forrnal hearing was walved and the case vas \submltted to the State Tax

Cornmission, based on the ent lre record contained ln the f i le,  After due

considerat ion of said record, the Conmisslon renders the fol lowing declslon.

ent i t led "Col lateral  Asslgnment

Inc. and Westmat PLaza, Inc. to

subject to the mortgage

FINDINGS OF FACT

1. Appl lcants, Todd l ' {art ,  Inc, and Westnat PLaza, Inc.,  were both New

York corporatlons. Todd Mart, Inc. was the fee onner of a shopping plaza

(Todd Mart Pl-aza) sltuated ln the towns of BrLghton and Henrletta, in Monroe

County. Westmar PLaza ls a lrhoLly-owued subsldlary of Todd Mart,
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Inc. and was the fee oilner of a shopplng plaza (Westmar Plaza) sltuated

in the Town of Gates, Monroe County. Realty Income Trust is a real

estate investment trust with off ices in Provldence, Rtrode Island.

2. Appl lcants, Todd Mart,  Inc. and Westmar PLaza, Inc.,  as sel l -ers,

entered i.nt,o a land-sale leaseback contract with Realt,y Income Trust as

buyer. The contract provided that Todd Mart and Westmat PLaza seLl the

fee tngerest of  the land to Realty Income Trust,  excLuslve of bul ldtng

and improvements, and that, imrediately thereafter, lease the land so

sold. The purchase Prlce of the land was $1.1 nni l l lon and the buyer

agreed co accept t i t le to the land, subject and subordlnate to exlst lng

f i rst  mortgage l lens. In addit ion to the deeds and lease, Todd Mart,

Inc. and Westmar Plaza, Inc. executed a Col lateral  Assignment of Leases

and RenEs in favor of Realty Income Trust. This Collateral Assignrnent

of Leases and Rents was arl assignment of the lnterest tn the occupancy

leases exist lng between Todd Mart,  Inc. and Westmar PLaza' Inc.,  as

landl-ords of the various merchants having stores ln the two shopping

cenEers .

3. On July 3, 1974, appl icants, Todd Mart,  Inc. and Westnat Plaza,

Inc. , recorded an lnstruoent entltled rrCollateral A-sslgnment of Leases

and Rents,rr  No mortgage tax was pald thereon by appl lcants.

4. By let ter of  July 10, L974, appl lcants lequested a rul lng wlth

respect to nortgage recordlng tax, ln that Real.ty Income Trust wlthheld

a substant ial  sum ln escrow, pending resolut ion of thLs tax quesEion.

In 4 let ter dated August 16, L974, appl lcants werd advlsed that the

Collateral Assignnent of Leases and Rents constituted a mortgage taxable

under Art:icle 11 of the Tax Law.
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5. On 0ctober 31, 1974, appl lcat lon was made pursuant to sect ion

256 of. the Tax Law, for an order nunc pro tunc' to Permlt the fll ing of

a st,aEement. wlth payment of the tax, and also to request EhaE the

penalty due upon payment of the tax not exceed one-half of one percent

per Eonth.

6. On December 3, L974, appl icants paid xcortgage recordlng tax of

$8 ,456.25  co  the  County  CJ-erk  o f  Monroe County .

7. 0n Decenber 18 ,  L974, the StaEe Tax ComissLon lssued a Determina-

clon and Order PursuanE to Sect loo 255 of the Tax Law, grant ing pemisslon

to the Recording Offlcer of Monroe County to flle a sworrt statement nunc

pro lglg relative to the lnstrunent "Collateral Asslgnnent of Leases and

Rentsr ' ,  and to accepr the tax computed on che basls of appl lcanter

statement,  subJect to the review of the Comission.

8. The collateral assigrunent was executed as additional security

for the lease and obl lgat lons of appl lcants, Todd Mart,  Inc. and Westnar

PLaza, Inc.,  and they asslgned r ight,  t l r ie and lnterest to al-L leases

(other than the lease betlreen the partles), subleases and tenancles

affect lng the use of the premlses, al l  rents and al l  r lghts,  t l t le and

interest in all guarantees of the assigned leases to Realty Income

Trus t .

Various terms and condltlons were specifled. Applicants could

rnanage and operate the premises and col lect rents,  issues, and prof i ts

accruing by vir tue of the asslgned leases. No rent could be col lected

ln advance wlthout approval of the asslgnee. In case of default on the

lease ga)ment. that was to be rnade by applicants, the assignee (Realty

Income Trust) was appointed appllcantsr lawfuL attorneir and was authorized

to enter and to take physical possessJ-on, and thereafter take over the
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management and operatlon of the premlses including leaslng, enforcing,

or nodlfylng leases and collect.ing rent untll all amounts secured are

paid. The appl i .cat l .on of proceeds received after the takeover was ful1y

descrlbed. Any surplus was to be turned over to appl icants and the

assi-gnee was accountabLe to appl icants for al l  monies actual ly received.

A11 l iabi l i ty was to be undertaken by appl icants. The r ights and

remedies which may be exerclsed by the asslgnee were to be ln addlt lon

to other r ights whlch the assignee had by vir tue of any other obl igat ions,

and which could be exerclsed when deeured expedlent. The rlghts and

powers of the asstgnee, Realty Income Trust,  remain ln ful l  force unt l1

al l  amounts secured are pald ln ful l .  No provlslons existed for foreclosure

or reverslon.

9. Appl lcants were restr icted ln the termlnat ion, cancel lat ion or

acceptance of surrender of a lease wlthout consent of the asslgnee.

CONCLUSIONS OF LAW

A. That sect ion 250 of the Tax Law provldes, ln part ,  the fol lowing:

The term "mortgaget '  as used in this art lc le
includes every nortgage or deed of t rust whlch
inposes a l len on or affects the t l t le to real
properly,  nowlthstandlng that such property may
form a part  of  the securl ty for the debt or debt,s
secured thereby.

B. That the asslgnment of rents and leases by appllcants to Realty

Income Trust dld not af fect the t i t le to the bul ldlngs and lmprovements,

nor ls lt a llen or incumberance thereon.

C. That the assignnent of rents alone ls not subJect to mortgage

recording tax. (efU"e f"ef Corporet 42 ADZi 323.)
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D. That the addit ional r ights and controls granted Realty Income

Trust are more in the nature of at torney-landlord and only afford said

assignee the power to operate the leaslng and col lect lon of rents '  or to

endeavor to assure the value of the securi ty interest in the rents

afforded by the col lateral  assignment.

E. That such securi ty lnterest absent a r lght to foreclosure,

eneumberance or loss Of a reVerslonary lnterest,  does not const l tute a

mortgage. See l lat ter of  Macy & Co. v.  Bates 280 App. Div.  292'

F. That the appl lcat lon of Todd Mart,  Inc. and Westmat PLaza, Inc.

ls granted and l t  ls further ordered that:

(1) The Recording Off icer of Monroe County is

hereby authorized and directed to deduct the sum

of $S ,637.50 fron nortgage recording tax moneys

in his hands or which shall come lnto his hands

pursuant  to  sec t lon  253,  subd iv is ion  (1 )  o f  the

Tax Law,  and the  sum o f  $2 '818.75  f rom mor tgage

recording tax moneys in his hands or whlch shall

cone into his hands pursuant to sect ion 253,

subdlvis ion (2) of the Tax Law, and refund

$81456.25  to  Todd Mar t ,  Inc .  and Westmar  PLaza,

Inc .

(1 i )  Of  sa ld  sum,  $5 ,637.50  sha l l '  be  charged

back by the Recordlng Off lcer on hls nortgage tax

. records to whi-ch 1t was credlted, and the sun of

$2 ,818.75  sha l l  be  charged aga ins t  the  Rochester -

Genesee Transportat lon Authorl ty.
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( l i i )  Three cert i f ied coples of this order

shalL be nai l -ed tc,  the Recording Off icer,  one of

which he ls directed to f l le wl- th the records

of his off ice, one wlth the Commlssloner of

Finance, and the other with the Rochester-

Genessee Transportant lon Authorl ty '  as

vrarrants for these disbursenents.

STATE TN( COMMISSIONDated: Albany, New York

sEP 2 I 1979

RESIDENT

ISSIONER

COMI,IISSIONER


