
STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August 26, 1977

Rednow Realty Corp.
l , - -  a .+r/ Ivlaql-son Avenue
New York, New York 1OO22

Gentlemen:

Please take not ice of the Determinat ion
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(p) 251 of the Tax Law, any
proceeding in court to review an advetse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 Months
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

PAU], B. COBURN
Supervising Tax
Hearing Off icer

Petitionerts Representative

Taxing Bureau's Representat ive
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STATE

STATE

OF NEW YORK

TAX COMMISSI,ON

In the

to Review a
of the Tax
Instrtrment

l,tatter of the ApplLcatl,on

of

REDNO!il REALIY CORP.

Determl-natlon under Article LL
Law wLth Reference Co an
Recorded January L7, L974.

DETERMINATION

due on the

Lnltlal

of an amount

ApplLeant, Rednow Realty CorP., wLth lta princlpal office

at 437 Madigon Avenue, New York, Nel,r York L0022, filed an

applicatLon to revLew a determinatlon under ArtlcLe 11 of the

Tax Law wlth reference to a rernodlfted mortgage made by Rednow

Rea1ty Corp. ,  which mortgage was recorded ln the Off ice of  thetCdty

Register of New York County on January L7, L974. (Ft1e No. 00487) '

A formaL hearing was heLd before Mlchael Alexander, Hearlng

Officer, at the offtces of the State Tax Corsnisslon, Two World

Trade Center, New York, New York, on Novernber 15, L976 at 3:00 P.M'

The applLcant appeared by Kahr & Spttzer & Howard, (Joseph E.

Low, Esq., of counael). Ttre Miscellaneous Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Jamee A.  Scot t ,  E89. ,  o f  counee l ) .  T t re

City of New York appeared by W. Bernard RlchLand, Esq., (Arnold

Fox, Eeq. of  counsel-) .

ISSI]E

Whether

recordlng of

mortgage wag

addttlonal mortgage recordlng tax le

a remodified rprtgage where (1) ttre

to secure payment of an lndebtedneee
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not to oxeo€d sl2rooor0oo.oo, (2) t tmdlftcd mortEagG wat

sulsoqu€ntly recordsd, by an assLgnee of the rrcrtgagce 'l,hefcltl

ths maxlnrm i.ndebtednesa whlah aould bc sceured v'at $X0'000'000'00'

and (3) N rdnodLf,iEd mortgaga idai racorded rhereLn thc naxlmum

lndebtednc;3 wtt  $12,000, 000.00'

@

1. ApplLcant, SednOW Realty eorp., e*eeutsd t tnoEtgrEo to

Precigton Dllntmlc! Corporatlon on JuIy 2?, 1971, to lcauro thc

palment of ln tndebtcdnosr Of an amount nOt to cxeGed $12'000t000'OO

(or ao nudh of t*rat Bum af nay be advanced), to bs rePtLd ln aeeor-

dance wttlr the ter-r1s of a bulldtng mortgago Loan note of thc luile

dlate, llhl.a mrtgag€ htaB trocorded ln t*ro Off,Lce of thc Clty

Rsgrlater of Now York County on iluly 28, 19?1 ln n6e1 2L2' Page 768'

llhe mortgggo recordlng trx on $12,O0Or0OO.OO, tfue manfuaun anount

wh!.eh could bE gecured by tlre nort9896r ras duly Prla'

2. llhe rnortgaEe dercrlbed ln Ftnd'tnE of ract "1", BuPtra,

!'aE tubsequently itsdgned to Chenleal Bank, a Neet Yot'tt banklng

aorporStLon.

3. On DEeenber 10, 19?1, ChmLcal Banlc, tho sortgrgec

(purruant to the arslgrunantl, tnd Rednow Raalty corp.r thc

nortgag6r, exEcuted a "!&dif Led lilCrtEagGr " Whtch ltag raeofdCd

tn the offloe of the clty Rsgleter of Nsw York county ln nocl 225.

prge 1, on Dsc6niber 15, 19?1. No mortgrgc rccordlng tax $ac

paLd. ftrfs tgr€enent, Frovldod, ln part, thatr
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nlbrtgag66 Ls the owner and holder of (f ) a nE'rtgage'

datGd druly 28, t9?1 (thc Brlor lbrtgago) made by lbrt'gigor

to PreeLelon Dlmamlce CorporttLon' a Nest YOrk CO4rorat'lon

(Preetslor) ,  ln the prtncipal  rum of $12,000'OOO'00 and

raeordod l,n the offtae of the nBgtoter of the etty of, sctt

Yotrk, Nsvr York Corrnty, on Ouly 28, 19?1, in R6el 2L2' PagE 169'

covorl.ng lhe lcaschold artate and other proP€rtler dccorlbcd

there ln ,and(11) thcno te ( th6Pr to rNot 'e )gecuredby t t reF lo l

lbrtgagg. "

'rllho Prlor soto evidences advanoes nade or to bc made to

tbrtgagor pursulnt to a bu!.lding Xoan agroGmant dated 'fuly 2?'

f971 (the OrtglnaL loan Agr-ee6ent). between PreelaLon, at lendrtr'

and llortgtgofr al botrroreer, and flled tn tjhe Offlee of ttrc C}qrk

of N€rt York County on ituly 28, l97I' "

,,By agrcement dated tho date heroof, bctwcan ttortgageot at

lender, urd Uortgrgor, at borrorf,€f (lntendsd to bc fllad 1n tatd

clark,a offLce Lrcnedtately prtor to tha reeordLng of thlg I'brtErgG)'

tlre orlgina t lorn agrecnrcnt hae been nrodlf lcd end rirtrtcd (the

Oflgtnal loan Agre1;ment,, at to modtfled and rottated' belng hcrcln-

aft6f ealled tha fsan .lgracment), to provLde, rmong othea thlngc'

for the rnalqlnE of a loan (tha loan) by MortEtEsc to Mortgrgor ln

the maxlmum BrLnetSni srrm of $10'o0o,0o0.oo, or so much ttrereof

6l nty be advanCed purCuant tO the IOan l|gfosraent. "
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"llctrtEagot and tibrtgagc6 hava tgrGed to rcdlfy rnd oxtand

ths tcrrnt of the Prlsr t&rtgagc and ttre Prlor Nota, md to

rpt'Gtd thc llsn of the Pl'ior lbrtgagc to thc cxtcnt neactflrT

to covetr all the lbftgtgod Frolnrty (as haraLnafter dcf lncd) '

ln the mrnnGr horelnefter rct fotth."

and

"1Ih6 tetrml, provirLonr, aovenantr and eondLtLong of tha

prlos librtgfgc and th6 Prlor tsote rrG her.by mdlfiedl to 60n-

form to, ttrd aro aupcr;adod by, ths termr, provirlonl' aovcnlntt

and aondLt,lonc of thls Hortgags, except only that ttrr exroutlon

and drlLvGry cf thlc t{ortgagc rhEll not Ln tny way extlngullh

tlrc tndcbtcdncsr (or any prrt thsrsof ) ovldanoed by the Prlor

Nota and lnourrcd Ln Connoctlon rLtlr, and cscured byr end nothlng

herol.n contaLned ahall ln eny wry lnpalr ttre ll.cn of, thc Prlor

lbtrtgrlE6. rl

and

"...Ill€ poffofmtncg and Oblorvtncc Of all Of tfia tonnt,

provitLonr, oovtnrnta tnd aondlttont of thLc lbrtgtg., urd to

ef,fcct and furthcr aonflrb tlrc grrnt, ereLgnncnt and nortgrego of

the learehold ertatG and othcr propertl,cs dercrlbcdl ln the Ptlor

l'5rtEaga, the ;nrtLEr hereto hlva cxeeutcd tnd dcllvlrcd thlr

tbrtgaEc and do hercby agrcc that thG Prl,or tbrtErEo rnd the Pflor

Mte, and aaoh end cvcry prrt thcroof lhall ba, and thly haroby

rr€, mandcd to rced henecforth ln thctf antlrcty, Q$ f,ollortr"
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On PEge 9 of the ul'lodlftsd lrbrtgaEer " under the lreadlng

,,pA1ment of pftnqlpal and Interestr " troference ig nado to tlrc

prln6lpal srm of $X0.000r000.00 (or so much thercof aa nay bc

sdvanced) and to ttrs Lntereat rlt'os and tj-mea for payment'

4. On January 15, L974, a "remodif,ted !&rtgaErGtr wtl

€xeeutod by nednow RaaXty Corp. and Cherolcal Blnk, whleh mortgrgo

wati rocordad {n the offlea of the Rcgrlster of Ncw York 6unty

on dtanuary L7, L974, Ln Rsel 303' Pagc 265'

ftrte tgrc€m€nt provldod ln Paft' thatt

,,1[h6 Ortgtnal loan Agre€msnt provlded for a loEn (the Bulldlng

toan) from the lender to t|e borrower, ln tfie utxlmun Prln6tPa]

rqm of [\pelvc !&l}ion f,tollarl ($12'0001000.00), and thc Ioan

!'lodlflcatlon provlded for (unong other thtnga) advanoes of tlt€

Prlnctpal of the BulLdtng troan not to axoeed ths total sun of Tcn

Ml.lLton f,roXlara ($1O'OOOrO0O.0O)' Itre total Ftlnclpal sum of Tgn

${{lxlon Dolrare ($x0,00o,000,001 hac b€ffr advrnced by u(,ftgagee to

lbrtgaEotr ar ths nulldtng loan, pursuant to tlre ldodtfied loan Agrec-

ment, and sueh etgn ,.r now Outetandtng On thc tlOte md undcr tlrr

tbdlf ied lbrtglgc. "

',At the fequeet Of lbrtglgor, and by an agremant, datcd the

date hereof (the loan nffFdtftcatlon), batwaan trlortgagaor lf lcnder,

and Mortgrgor, as borfot11;er (lntEndod to ba ftledl ln tho e16fk't

offioe prlor to the rseordlng of ttrle RGmodffiad lbrtgage ), thc
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!{odtfied loan Agrasnrnt baa beon rmdlt!.ed (as go romoillflsd,

belng oalled ttre Rcrnodlftod lorn Agrcmeirt) to provLds for (arnong

othcr thi.ngg ) an Lnereate tn the maxfuntrm amount of the total

advancec of the prlnglpal of the Bulldtng loan, to I{trclvc !'[111i'on

Dollarg ($1210001000.00), ttre tum secured by thc orlglnal ltortgtge,

03 to rnueh ttrereof rr nay ba advaneed pursuant to tlri nmodllflcdl

Ioan &grtreoiluent. "
,,MortgEgfor haa rcguected t{ortEagee to agrca to (a) tncrcaso

to l[Ua!-vt !,ttl l lon Dollarc (S12,000,000.00) (the rwn cceurcd by ihc

Orlglnal lbrtgrEo) ttre naxlmrm arcunt of tlre total ldvanoal of

tho FrLnclpal of the BulXdtng l6an' (b) axtsnd ths lleturlty Date

of the Not€r md (s) rcdeco the rrte of Intcract paybablc durlng

thc perlod of ruch cxtenllon of thc lhturlty Dato. t{ort-grgc. l!

willing to so aErae, but only upon tha ternr and aondLtlonl here-

lnaftcr ttttGd. "

and

"trErocpt onXy ar rpaoLf,tcrlly and cxprcrcly renodtfhJ by

thlc lgrrcamant, all tlra tcrnrs, covqnlntt, provlalonl and €otldL-

tlont of tha rcdtftad tbrwuge and tho Notc rhall contlnuE in

f,ull forca and affect, and tht ledtftcd t{ortgage and Notor t!

so rerpdLftcd, are hereby af,fLrued and retlflod. "

nltrc exeoutlon and dcl.lvcrlt of ttrlg lgrccncnt

lny rry rxtlnEuLch, or bc dcmad to cxtlnEul,sh tho

thall not ln

lndcbtrdncrr
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or Dsbt (or any prrt theraof) svldeneod by thc Note and leaursd

by the OrlELna1 lbrtgage or lbdLftedl l.lortgil$Gr $othr.ng aontaLned

ln thtc ngfoemont ghrll ln any way lnpaLtr, or b€ docmed to lntrnlr

the llsn of the Orlgtnal lbftgagc or the lbdtf ted I'brtglgc"'

5. An Afftdavit, undor ceatlon 255 of the lllfx lttt, !!'orn to

by 't6seph E. Ioht, Prasj.dant Of Rednow Rsalty Corp. on ifinurry 15,

Lg74, requcatad that, the "RsmodLfted !&rtgt$€r " be deslatred excmpt'

from nortgtge r€aordLrrE tax.

6. en January 15, Lg74, Chenrloal Bank ttslEnd the Rmdl'ftsd

tbrtEage to BankorE t lf e and casualty onpany whl'sh ptrd

$12,000r000.00 tlrers,f,or. sl,multaneoully, Bankeil l,lfc and carualty

Company advanced tn addltlonal $515001000.00 to Rcdnoor Rrelty Corp'1

and ttrat qorporat,lon exeeuted a rprtgage Ln thc prLnclpal rum of

$5'5OOrOO0.OO, upon whlch the mortgage rccordlng tlt( rdtt duly paLd'

lltren the two trortE6gtl vtsr6 eonsolidat6d purtuaRt to 11 Contotl'd!-

tlon and Extorslon lgreurant botwecn nedno('t l&tLty corp. rnd B|nkcrt

Llfe and Cacualty Corrrpany datcd January 15, 1974, whL<fi agrcctuont Htt

duly resorded ln the off,loe of the ltcatrter of ttletr York @unty ln

Reel 303, trrlge 2O4. lvr afftdavlt undcr sectlon 255 sf the ![an !ltf'

acroflt to by 'IOs'eph E. IOw on .Ianulfy 15, L974, r6qUeated that the

eoncolldatlon and EttenriOn &grreenrent (*nd the Aaelgmmcnt of ccrtaLn

spaa6 leascr) be deolured excmpt pursUant to rcctlon 255 of the

Tax I!w.
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7 . By Lcttar of February 4, 19?5, ttre Of f lce of, ttre Ctty

Registsr of New Yofk Co\rnty htas udvigo by ttra ULgcsllanGoul

Tax Bureau that the Modtftedt l&rtgage exeeuted Deceriber 10, 1971r

reduce ttre pr!.noipal Eum whlch could be advanced to $X0'000r000.00,

that the Eomod!.fied tbrtgage executod ilanuatry 15, L9740 Lncrcared

tha,t anrount to S121000,000.00 ones AErint and thtt aueh !.ncrelsc

og{rtttutod a further advanoe of, $2,0001000.00 not antlt lcd to

eisruptton puruuant to s€otlon 255. ftre Bureau eoncludad tlrat an

addltlonal $251000.00 wat due, plug penalty, on the recordl"ng of

the nodlfledl mortg6g6 and that the provi.slonc of cection 258 of

tho tsax Iaw shoulil be applled untll tax and p€nalty have becn Pald.

A.

cQlrclgs.roNs or, ra!s.

that seetlon 253 of tha Xlax Iaw funtrntas a tax on thc

ef a mortgaEs on rsrl proparty cj.tuated Ln uec York,

the anount of prtner.pal debt, or obllgatj.on whlch La

gEcured be ured

ti.ne

(undterllnlng euppl!.ed f,or emphasls) .

B. llhat the B3lrodlf i.ed !,brtgag6 of ilanualT 15 , L914

6onstltutea a eupplemental nortgags w!.thln the rneanlng and lntont

of seeti.on 255 of the llax Llt{, and that ac such lt la not subJact

to a tEx on rocordLng unlegc i.t cfeatoa of soeufss a nent or

furthcr Lndebtednasr or obllgatLon other than the prtnctpal Lndcbt'-

ednsss ;eeured by the reeordod prtmrry mortgage, ln whlch cass tax

{,e impoeed on the further lndebtedtleas.

reeordlng

barod on
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C. llhat the tlodtfled Mor:tgag! of Dccenrbcr 10, 197Ir €rqrrtstly

provlded that ths $2r0OOr0OO.O0 provloutly avallable for advaneot

was no longar avallablc and could no longcr be regulred to bc

adrranesdr end thug dld not r6pr6a€nt thc prlnclpal lndebtodnos!

whlch Lc or under any contlngrency ahould bo tceured by thc

rocor,dcd prlmary mortgage. (Sald modlftcd nortgrga nohr being,

Ln sffect, thc prlmarl mortgags) (WpodTcro lqlolls.,Ina. v.

Fro.ca.eeLno 5? A.D.2d 979.

D. That the Remodlfled ttortgagG of January 15, L974 Ln-

crEated the $10r000r000.00 avatlbble for advancos purauant to

tha nodLftsd nortgage to 9121000rO0O.00r and that thla Lnereage

of $2r0001000,00 conttLtutce rnew or further lndobtodnog;f,r sLncs

the partlca,by executlon of the Modlfted lbrtgag€ of Deeambcr 10,

1971,had. termlnated thc avallablltty of or cxtlngrtrhcd $21000.000.00

of the maxlmrmr prtncLpal amount whlch oould have besn advancad put-

tuant to tho tnttlal mortgage.

E, That the provlglon ln tho Dtodtf,trd ltortgags and tho

R€modtfted Mortgago regar.dtng the axscutton and dellvrr:y of thoss

motrtgagea, extLngrtrhlng nelghbr tndcbtsdne;a rvldcneed by prlor

nogcs nor lmpatrlng the llen of tho prlor nortgagc, doee not b€ar

on thc prlnelpal amount whlch may be advanccd purauant to elthar

of the lnrtnrmentr and whLch Lc the barle for thE tax on recordLng

the mortg6g6 (Tax taw 9253, lggEl) .
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P. That thc prl,netpal dsbt leeurd lry the Rcoodlflod ttortgtge

of ifanuary 15, L974c (upon whtch the mortgage recordl,ng tax te

mra.urad) Lncluder furthar Lndebtadnslr of $2'OOOTOOO.OO othcr thah

that r€eurd by thc prlor reeordcd Hodlftsd ltortgage.

G. Itrat the appltcatlon of ltnpl,ro l{atlonal Bank to revlm

ths dsterrnlnatlon wlth referenca to tho mortgtgo of ilanuary l5r

L974, recorded on January L7, L974, tr danLedl and that tha

mortgage record{ng tax of 9251000.00 k dua, plur a lrnalty of L/z.,n

of gald tax for eaeh month tha tax rcrnaLns unpald, purlutnt to

raetlon 258 of ths Trx LBrf.

DA!fED r Albanyr Naw York STATE TAX @MMISSIOU

August 26, 1977

eOUtrCSSIOIIBR
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