
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

REDNOW REALTY CORP.
AFFIDAVIT OF },IAILING

)extrXffitqpxpfx a De Le rmina t ion o r
of Tax on Mortgages
f f iEeX under Ar t ic leG) t t

a Refund

of  the
rax Law fuXfirrrxgexm(dxg1xftgXq*f$ wi th
Reference to a4 Instrument Recorded Jan 17 197+.

Sta te  o f  New York
County of  Albany

Mars ina Donnin i  ,  be ing duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age,  and that  on the 26th day of  August  ,  Ly77 ,  she served the wi th in

Not ice of  Determinat ion by (cert i f ied) mai l  upon Rednow Realty Corp.

fXeggXgruffiIJmXFfI the petit ioner in the within proceeding,

enc los ing  a  L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fo l lows:  Rednow Real ty  Corp.
4jJ Madison Avenue
New York, New York 1OO22

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w iLh in  the  Sta te  o f  New York .

That deponent further says that rhe said addressee is rhe fXggXgfig*k{khfX

ff i&Xgbd pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (xWxff f i ry pet i t ioner.

b y

A S

Sworn

torn

to

d a y

be fo re  me  th i s

of August ,  L977 .

rA-3  (2 /76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
REDNOW RXALTY CORP. :

To Review
KEXXXXXHiilXYts*ifX}IIXXhXXXXXXXDHTXSX]StrSXXA :
XXXSXXXX&hXhX a Determination or a Refund

AFFIDAVIT OF },IAILING

of Tax on Mortgages
XrucgX under Art ic le GX 11

Sworn to before me th is

26th day of August

of  the
rax Law XSXXXI6SXXSSX{$}XilXXrdfXildc('il} with :
Reference to an Instrument Recorded Jan 17, 1974.

Sta te  o f  New York
County of Albany

Marsina Donnini ,  being duly sworn, deposes and says that

she is  an employee of  Ehe Department  of  Taxat ion and Finance,  over  18 years of

age, and that on tine 26tI-r day of August , L9 7?, she served the within

Notice of Determinat ion by (cert i f ied) mai l  upon Joseph E. I ,ow, Esc1. of
Kahr & Spitzer & Howard, Esqs.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing '

enclosing a true copy thereof in a securel-y sealed postpaid wrapper addressed

fol lows: Joseph E. Low, Esq. of
Kahr & Spi- tzer  & Howard,  Esqs.
itO5 Park Avenue
New York, New York 1OO22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S taEe  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w taPper  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by

a s

1 *tn

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
REDNOW REAITY CORP.

To Review
ffi6EOOqH$5Xbb{

H$tr6g6gg(:g& a Determination or a Refund
of Tax on Morteaees

Sg6€ftunder Ar"ti"cle@i tt of the
Tax Law )6ofiogtlo\Xbeon0$^JDexlrltxx*n$G} with
Refer-ence to an Inst rument  Recorded Jan 17.  1974.

S ta te  o f  New York
County of  Albany

Marsina Donnini ,  being duly sworn, deposes and says that

is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

and that on the 26th day of August ,  19 77 ,  she served the within

Notice of Determinat ion by (cert i f ied) mai l  upon Matthew R. Dwyer

AFFIDAVIT OF I.,IAILING

she

a8€ t

i  n t a n a - q i o d  n c r f r r

ffXFrtXftiFfrXf;Ifutt of) the petitioner in the within proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Mat thew R.  Dwyer
Register -  New York County
31 Ctratkers Street
New York, New York 1OOO7

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

rhar deponenr rurrher says rhar rhe said addressee is rhe #*fiIfifi8$*tr*{

o f  Ehe )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ r raPper  i s  t he

interested par ty
last known address of the tXXgXgEgnXAlnfid- of the) petit ioner.

Sworn to

26tLt day

before  me th is

of August

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  PeE i t i on

o f

REDNOW REALTY CORP.

To Review
KmxxrxKHHtsxtsxlnxxxxxEKXff xxxnExrxlf 1616xtrxxff x
RXRRX*f*pRfffXa Determination or a Refund
o f  T r -  nn  Mnr fos- - - ' - o * 8 e s
XIIXHS under Ar t ic le(X[  11

AFFIDAVIT OF MAILING

of the
Tax Law fEXXIhEXXEi[xXXXXffi)9e(Kfi0(fi({X with
Reference to an Inst rument  Recorded Jan 1f , 197+.

Sta te  o f  New York
County of Albany

Marsina Donnini ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on t l r 'e  26th day of  August  ,  L9 77,  she served the wi th in

Notice of Determinat i-on by (cert i f ied) mai l  upon Adrian Burke, Esq.

interested party
(feEf9EdgxXilftlcl of) the petitioner in the within proceeding,

enc los ing  a  r rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

fo l lows:  Adr ian  Burke ,  Esq.
Corporat ion Counsel New York CitY
1656 Municipal Building
New York, New York 1OOO7

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  SEate  o f  New York .
interested party

That deponent further says that Ehe said addressee is the XXenfeXXnXf,I*)CE

of  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  \ r rapper  i s  the

by

A S

lasr known address or rhe t*ffi{ffikfuf9fi*tot .n"> peririoner.

Sworn

toTn

be fo re  me  th i s

of August

E O

d a y

rA -3  (2 /76 )

, L9 77.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t t . e r  o f  t he  Pe t i t i on

o f

REDNOW REALTY CORP.
To Review
M@
XilmGfXX5CilOflXd[fi a Determination or a Refund
of Tax on Mortgages

ffia,€(e(Q( under Article (C0( t t

AFFIDAVIT OF MAILING

addressed wrapper  in  a

care and custody of

York .
interested party

is the fxgg4xsXCg{gaf,*Ys

on said Tirrapper is the

of  the
rax Law ftsg(reficpffsasrcftptr)tkpflp,$$Ft with

Reference to an Instrument Recorded Jan 17

Sta te  o f  New York
County of Alloany

Mars ina Donnin i  ,  be ing duly sworn,  deposes and says that .

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 26th day of  August  ,  L977 ,  she served Ehe wi th in

Not ice of  Determinat ion by (cer t i f ied)  mai l  upon Bankers L i fe & Casual ty

Company tnffim&efo&ftfr&v"r) the petitioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

as fo l lows:  Bankers L i fe & Casual ty  Company
4444 Lawrence Avenue
Chicago,  I l l ino is

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve

the  Un i ted  S t ,a tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h

t o

d a y

rasr known address or rhe tgftr8e*SfuStrgvof rhe) peririoner.

Sworn

26tt1

before me this

of August

rA-  3 (2 / t  6)

le 77.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

REDNOW REALTY CORP.
Revi-ew

EGHIXXXFXJ(Xf a Determination or a
of Tax on Mortgages
EXXEE under Art ic leGt 1j

Sworn  to  be fo re  me  th i s

26t]n day of Ausust

AFFIDAVIT OF MAILING

Refund

of the
rax Law )HtutXXXEXtXE)fSlxdxXX{tXdltXsX with
Reference to an Inst rument  Recorded Jan 12, . IA ' IL

Sta te  o f  New York
County of Albany

Marsina Dorrnini  ,  being duly sworn, dePoses and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on E}: .e 26th day of August ,  L9 T?, she served the within

Notice of Determinat ion by (cert i f  ied) mai l  uponChemical Ba-r:k

ffimHxft$ the petitioner in the within proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

follows ; Chemical- Bank

277 Park Avenue
Fifth Floor
New York, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the
interested party

XffigCTMldK

)Off ieh€} pet i t ioner herein and that the address set forth on said wrapper is the
interested party

last known address of the (tGeffiS$GflfFgie1e{ of rhe) petitioner.

b y

a s

of the

.-t
,A--,

. / , / , ' /  
1 , (  ' ' - a (  - ' 4 2 -

rA-  3 (2 /7  6)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

A,ugu6t 261 1977

Rsdnor Rea.lty Corp.
4)7 Madleos Averue
Nan tork, Nor Yor'lc 100ae

Oentloncnr

Please take notice of the DeterntUatlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(p) Zgl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 tfonthg
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  br:
referred to the proper authority for reply.

SrrBcrvtsing lar
Searlng Off,icer

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

REDNOW REALTY CORP.

to Review a Determination under Art icle 11
of the Tax Law with Reference to an
Inst rument  Recorded January L7,  I974.

Appl icant ,  Rednow Real ty  Corp. ,  wi th  i ts  pr inc ipa l  ,c f f ice

at 437 Madison Avenue, New York, New York L0022, f i led an

application Lo review a determination under Art icle 1l of the

Tax Law with reference to a remodif ied mortgage made by Rednow

Real ty  Corp. ,  which mortgage was recorded in  the Of f ice of  the Ci ty

Reg is te r  o f  New York  Coun ty  on  January  L7  ,  L974 .  (F i1e  No .  00487) .

A formal hearing was held before Michael Alexander, Hearing

Off icer ,  3 t  the of f ices of  the State Tax Connniss ion,  T\oo Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  November  15 ,  L976  a t  3 :00  P .M.

The appl icanL appeared by Kahr  & Spi tzer  & Howard,  (Joseph E.

Low,  Esq . ,  o f  counse l ) .  The  M isce l l aneous  Tax  Bureau  appeared

by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .  The

Ci ty  of  New York appeared by t I .  Bernard Rich land,  EsQ.,  (Arnold

Fox ,  Esq .  o f  counse l ) .

ISSI]E

DETERMINATION

due on the

in i t ia l

of an amount

tr{hether

recording of

mortgage was

addi t ional  mortgage record ing tax is

a remodif ied mortgage where (1) the

to secure payment of an indebtedness



2 -

no t  t o  exceed  $ l2 ,ooo ,ooo .0o ,  ( 2 )  a  mod i f i ed  mor tgage  was

subsequent ly  recorded,  bY an ass ignee of  the mortgagee,where in

the  max imum indeb tedness  wh ich  cou ld  be  secu red  was  $ I0 ,000 '000 '00 '

and (3)  a  remodi f ied morLgage was recorded where in the maximum

indeb tedness  was  $12 ,000 ,  000 -00 .

FINDINGS OF FACT

l .App l i can t ,RednowRea l t yCo rp . , execu tedamor tgage to

prec is ion Dynamics corporat ion on JuIy  27,  L971,  to  secure the

payment  of  an indebtedness of  an amount  not  to  exceed $12,000,000'0o

(or  so much of  that  sum as may be advanced) ,  to  be repaid in  accor-

dance with the terms of a building mortgage Joan note of the same

date.  This  mortgage was recorded in  the of f ice of  the c i ty

Regis ter  o f  New York County on JuIy  28,  L ITL in  Reel  2L2,  Page 768'

I * re mortgage record ing tax on $12,000,000.00,  Lhe maximum amount

which could be secured by the mortgage,  was duly  paid '

2 .  Ihre mortgage descr ibed in  F ind ing of  Fact  , '1 ' ' ,  supra,

was subsequently assigned to chemical Bank, a New York banking

corporat ion.

3. On December I0, Lg' lT, Chemical Bank, the mortgagee

(pursuant  to  the ass ig inment) ,  and Rednow Real ty  Corp"  the

mortgagor ,  executed a "Modi f ied Mortgage,"  which was recorded

in the off ice of the city Register of New York county in ReeI 225 '

Page L,  on December 15,  1971.  No mortgage record ing tax was

paid.  This  agreement  prov ided,  in  par t ,  that :
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"Mortgagee is  the owner and holder  of  ( i )  a  mortgage,

dated July 28, T97L (the Prior Mortgage) made by Mortgagor

to Precision Dynamics Corporation, a New York Corporation

(p rec i s i on ) ,  i n  t he  p r i nc i pa l  sum o f  $12 ,000 ,000 .00  and

recorded in  the Of f ice of  the Regis ter  o f  the Ci ty  of  New

York,  New York County,  on Ju ly  28,  L971,  in  Reel  2 I2,  Page 768'

cover ing the leasehold estate and other  proper t ies descr ibed

there in,  and ( i i )  the note ( the Pr ior  Note)  secured by the Pr ior

Mortqage.  "

"TtIe Prior Note evidences advances made or to be made to

Mortgagor pursuant to a building loan agreement dated JuIy 27,

IgTl  ( the Or ig ina l  Ioan Agreement) ,  between Prec is ion,  as lender ,

and Mortgfagfor ,  as borrower,  and f i led in  the Of f ice of  the Clerk

of  New York County on JuIy  28,  L971."

"By agreemenL dated the date hereof, between Mortgage€, as

lender ,  and Mortgagor ,  as borrower ( in tended to be f i led in  sa id

Clerk 's  Of f ice immediate ly  pr ior  to  the record ing of  th is  Mortgage) ,

the Original loan Agreement has been modif ied and restated (the

Or ig ina l  Loan Agreement ,  as so modi f ied and restated,  be ing here in-

af ter  ca l led the Ioan Agreement) ,  to  prov ide,  among other  th ings,

for the making of a loan (the Loan) by Mortgagee to Mortgagor in

the  max imum p r inc ipa l  sum o f  $10 ,000 ,000 .00 ,  o r  so  much  t ' he reo f

as may be advanced pursuant to the I-oan Agreement."
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"Mortgagor and, Mortgagee have agreed to modify and extend

the terms of the Prior Mortgage and the prior Note, and to

spread. the l ien of the Prior MorLgage to the extent necessary

to cover  a l l  the Mortgaged Proper ty  (as here inaf ter  def ined) ,

in  the manner  here inaf ter  set  for th .  "

and

"TLre terms,  prov is ions,  covenants and condi t ions of  the

Prior Mortgage and the Prior Note are hereby modif ied to con-

form to,  and are superseded by,  the terms,  prov is ions,  covenants

and condit ions of this Mortgage, except only that the execution

and del- ivery of this Mortgage sha1l not in any way extinguish

the indebtedness (or any part thereof) evidenced by the prior

Note and incurred in connection with, and secured by, and nothing

here in conta ined shal l  in  any way impai r  the r ien of ,  the pr ior

Mortgage.  "

and

" . . .Tt re per formance and observance of  a l l  o f  the terms,

prov is ions,  covenants and condi t ions of  th is  Mortgage,  and to

ef fect  and fur ther  conf i rm the grant ,  ass ignment  and mortgage of

the leasehold estate and other  proper t ies descr ibed in  the Pr ior

Mortgage,  the par t ies hereto have executed and del ivered th is

Mortgage and do hereby agree that the Prior }4ortgage and the Prior

Note, and each and every part thereof shaII be, and they hereby

are,  amended to read hencefor th in  the i r  ent i re ty ,  ds fo l lows:  "
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on Page 9 of the "Modif ied Mortgag€, " under the heading

"Payment  of  Pr inc ipa l  and fnLerest ,  "  re ference is  made to the

p r inc ipa l  sum o f  $1O,OOO,00O.0O (o r  so  much  t t re reo f  as  may  be

advanced) and to the interest rates and t imes for payment.

4.  On January L5,  !974,  a  " remodi f ied Mortgaqe" was

executed by Rednow Realty Corp. and d:emical Bank, which mortgage

was recorded in the Off ice of the Register of New York County

on  January  L7 ,  L974 ,  i n  Ree l  303 ,  Page  265 -

Ihris agreement provided in part, that:

"The Original 1oan Agreement provided for a loan (the Building

Loan) from the lender to the borrower, iD the maximum principal

sum o f  1 ] , ve }ve  M i l l i on  Do l l a rs  ($L2 ,000 ,  000 .00 )  ,  and  the  Ioan

Modif ication provided for (among other things) advances of the

principal of the Building Ioan not to exceed the total sum of Ten

M i l l i on  Do l l a r s  ( $1O,0O0 ,OOO.0O) .  The  t o ta l  P r i nc i pa l  sum o f  Ten

Mi l l i on  Do l l a rs  ($ to ,ooo ,0oo .0o )  has  been  advanced  by  Mor tgagee  to

Mortgagor as the Building loan, pursuant to the Modif ied Loan Agree-

ment, and such sum is now outstanding on the Note and under the

Modi f ied Mortgage.  "

"At the request of Mortgagfor, and by an agreement, dated the

date hereof  ( the Loan Remodi f icat ion) ,  between Mortgagee,  as lender ,

and Mortgagor ,  dS borrower ( in tended to be f i led in  the Clerk 's

Of f ice pr ior  to  the record ing of  th is  Remodi f ied Mortgage) ,  the
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Modif ied. Loan Agreement has been remodif ied (as so remodif ied,

being called the Remodif ied Loan Agreement) to provide for (among

other things) an increase in the maximum amount of the total

advances of the Principal of the Br-l i lding Loan, to l f ,veIve Mil l ion

Do l l a rs  ($ I2 ,000 ,000 .00 ) ,  t he  sum secu red  by  the  Or ig ina l  Mor tgage ,

or so much thereof as may be advanced pursuant to the Remodif ied

Ioan Agreement. "

"Mortgagor  has requested Mortgagee to agree to  (a)  increase

to  T \ , ve l ve  M i I I i on  Do l l a rs  ($ l2 ,OOO,0OO.00)  ( t he  sum secu red  by  the

Original Mortgage) ttre maximum amount of the total advances of

the Principal of the Building Loan, (b) extend the Maturity Date

of  the Note,  and (c)  reduce the rate of  fn terest  paybable dur ing

the period of such extension of the Maturity Date. Mortgaglee is

wi l l ing to  so agree,  but  on ly  upon the terms and condi t ions here-

i na f te r  s ta ted .  "

and

"Except  on ly  as speci f ica l ly  and express ly  remodi f ied by

th is  Agreement ,  a l l  the terms,  covenants,  prov is ions and condi -

t ions of the Modif ied, Mortgage and the Note shall  continue in

fu l ]  force and ef fect ,  and the Modi f ied Mortgage and Note,  ds

so remodi f ied,  are hereby af f i rmed and rat i f ied.  "

"TLle execution and delivery of this Agreement shaIl not in

any way extinguish, or be deemed to extinguish the indebtedness
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or Debt (or any part thereof) evidenced by the Note and secured

by the Original Mortgage or Modif ied Mortgage. Nothing contained

in this Agreement shall  in any way impair, or be deemed to impair

the l ien of the Original Mortgage or the Modif ied Mortgage. "

5.  An af f idav i t  under  sect ion 255 of  the Tax Law,  sworn to

by Joseph E. Iow, President of Rednow Realty Corp. on January 15,

L974, requested that the "Remodif ied Mortgage, " be declared exempt

from mortgage recording tax.

6.  On January 15,  L974,  Chemical  Bank ass igned the Remodi f ied

Mortgage to Bankers Life and Casualty Company which paid

g12 ,OOO,00O.0O the re fo r .  S imu l taneous ly ,  Banke rs  L i f e  and  Casua l t y

Company advanced an addi t ional  $5,500,000.00 to  Rednow Real ty  Corp. ,

and that corporation executed a mortgage in the principal sum of

$5 ,5OO,00O.00 ,  upon  wh ich  the  mor tgage  reco rd inq  tax  was  du l y  pa id .

Then the two mortgages were consolidated pursuant to a Consolida-

t ion and Extension Agreement between Rednow Realty Corp. and Bankers

Life and Casualty Company dated January 15, L974, which agreement was

fluly recorded in the Off ice of the Register of New York County in

Reel  303,  Page 2O4.  An af f idav i t  under  sect ion 255 of  the Tax Law,

sworn to by Joseph E. Iow on January 15, 1974, requested that the

Consolidation and Extension Agreement (and the assignment of certain

space leases)  be declared exempt  pursuant  to  sect ion 255 of  the

Tax Law.
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7.  By le t ter  o f  February 4,  Lg75,  the of  f  ice of  t 'he c i ty

Register of New York County was advised by the Miscellaneous

Tax Bureau that the Modif ied Mortgage executed December 10, L97L'

reduce  the  p r i nc ipa l  sum wh ich  cou ld  be  advanced  to  $10 ,000 '000 '00 '

that the Remodif ied Mortgage executed January 15, L974, increased

tha t  amoun t  t o  $12 ,000 ,000 .00  once  aga in ;  and  tha t  such  i ne rease

cons t i t u ted  a  fu r the r  advance  o f  $2 ,000 ,000 .00  no t  en t i t l ed  to

exemption pursuant to section 255. The Bureau concluded that an

add i t i ona l  $25 ,000 .00  was  due ,  p lus  pena l t y ,  on  the  reco rd ing  o f

the modi f ied mortgage and that  the prov is ions of  sect ion 25A of

the Tax Law should be applied unti l  tax and penalty have been paid'

CONCLUSIONS OF LAW

A. Ttrat section 253 of the Tax Law imposes a tax on the

recording of a mortgagie on real property situated in New York,

based on the amount of principal debt or obligation which is

secured or  which,  un@ mav be secured at the

(und.erl ining supplied f or emphasis ) .

B. Ttrat the Remodif ied Mortgage of January 15, 1974

constitutes a supplemental mortgage within the meaning and intent

of  sect ion 255 of  the Tax Law,  and that  as such i t  is  not  subject

to  a tax on record. ing unless i t  c reates or  secures a new or

further indebted.ness or obligation other than the principal indebt-

edness secured by the recorded primary mortgage, in which case tax

is imposed on the further indebtedness'

date of execution of the qgr anv t ime thereaftel.
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C.  That  the Modi f ied Mortgage of  December 10,  I97L,  express ly

p rov ided  tha t  t he  $2 ,000 ,000 .00  p rev ious l y  ava i l ab le  fo r  advances

was no longer available and could no longer be required to be

advanced,  and thus d id not  represent  the pr inc ipa l  indebtedness

which is or under any contingency should be secured by the

recorded pr imary mortgage.  (Said modi f ied mortgage now being,

in effect, the primary mortgage) (Wo_gdmere ltrg, l ls, rnc. v.

P rocacc ino  52  A .D .2d  979 .

D.  That  the Remodi f ied Mortgage of  ,January L5,  1974 in-

c reased  the  $10 ,000 ,000 .00  ava i l ab le  fo r  advances  pu rsuan t  t o

the  mod i f i ed  mor tgage  to  $12 ,000 ,000 .0O;  and  tha t  t h i s  i nc rease

o f  $2 ,OOO,000 .00  cons t i t u tes  "new o r  f u r the r  i ndeb tedness " ,  s i nce

the par t ies,by execut ion of  the i t lod i f  ied Mortgage of  December 10,

L97L ,had  te rm ina ted  the  ava i l ab i l i t y  o f  o r  ex t i ngu ished  $2 ,000 ,000 .00

of the maximum principal amount which could have been advanced pur-

suan t  t o  the  i n i t i a l  mor tgage .

E.  That  the prov is ion in  the Modi f ied Mortgage and the

Remodi f ied Mortgage regard ing the execut ion and del ivery of  those

mortgages,  ext inguish ing nei ther  indebtedness ev idenced by pr ior

notes nor  impai r ing the l ien of  the pr ior  mortgage,  does not  bear

on the principal- amount which may be advanced pursuant to either

of  the inst ruments and which is  the basis  for  the tax on record ing

the  mor tgage  (Tax  Law 5253 ,  sup ra ) .
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F. That the principal debt secured by the Remodif ied Mortgage

of  January 15,  L974,  (upon which the mortgage record ing tax is

measured )  i nc ludes  fu r the r  i ndeb tedness  o f  $2 ,000 ,000 .00  o the r  t han

that secured by the prior recorded Modif ied lutortgage.

G.  That  the appl icat ion of  Empire Nat ional  Bank to  rev iew

the determinat ion wi th  reference to  the mortgage of  January 15,

L974,  recorded on January L7,  L974,  is  denied;  and that  the

mor tgage  reco rd ing  tax  o f  $25 ,000 .00  i s  due ,  p l -us  a  pena l - t y  o f  l / 2%

of  sa id tax for  each month the tax remains unpaid,  pursuant  to

sect ion 258 of  the Tax Law.

DATED: AJ-bany, New York STATE TAX COMMISSION

August  25,  1977

STATE TAX COMMISSION

COMMTSSIONER

COMMISSIONER


