
STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t h e  M a t t e r  o f  t h e  A p p l i c a t i o n

o f

MARICAM REALTY CORPORATTON

t o  R e v i e w  a  D e t e r m i n a t i o n  u n d e r  A r t i c l e  1 1
of  the  Tax  Law wi th  Reference to  an
f n s t r u m e n t  R e c o r d e d  , J u I y  I 0 ,  L 9 7 2 .

DETERMTNATTON

App l i can t ,  Mar i cam Rea l t y  Corpo ra t i on ,  hav ing  i t s  p r i nc ipa l

p lace of  bus iness at  77O Lexington Avenue,  New York,  New York,

has  f i l ed  an  app l i ca t i on  to  rev iew  a  de te rm ina t i on  under

Ar t i c l e  1 I  o f  t he  Tax  Law w i th  re fe rence  to  an  i ns t rumen t

reco rded  Ju Iy  10 ,  1972 .

Upon  no t i ce  to  a l l  i n te res ted  pa r t i es ,  a  fo rma l  hea r ing

was  he ld  be fo re  Pau I  B .  Coburn ,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces

of  the State Tax Commiss ion,  Two Wor ld Trade Center ,  New York,

New York ,  on  January  22 ,  1975 ,  d t  1 :15  P .M.  App l i can t  appeared

by  A l te r ,  Le fev re ,  Raphae l ,  Lowry  &  Gou ld ,  Esqs .  (Howard  I .

K e i s m a n ,  E s e .  r  o f  c o u n s e l )  . The Miscel laneous Tax Enrreau

a p p e a r e d  b y  S a u l  H e c k e l m a n ,  E s g . ,  ( J a m e s  A .  S c o t t ,  E s g .  o f

c o u n s e l )  ,
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ISSUE

l{hat  por t ion of  a  i lwrap around" mortgage dated June 28,  L972

and  reco rded  Ju l y  10 ,  1972 ,  f rom Mar i cam Rea1 ty  Corpo ra t i on ,  as

mortgagor  to  The Wi l l iamsburgh Savings Bank,  ds mortgagee,  was

subject  to  the mortgage record ing tax?

FTNDINGS OF FACT

1.  On  December  30 ,  L97L ,  app l i can t ,  Mar i cam Rea l t y  Corpo ra t i on ,

executed,  acknowledged and del ivered three purchase money mortgages

to  secu re  pa l zmen t  o f  t he  agg rega te  sum o f  $1 ,120 ,000 .00 ,  cove r ing

p remises  s i t ua ted  i n  t he  Town  o f  I s .1 - i p ,  Coun ty  o f  Su f fo l k ,  and

State of  New York.  These three mortgages,  each of  which was duly

reco rded  i n  the  Coun ty  C le rk ' s  O f f i ce  i n  Su f fo l k  Coun ty ,  respec t i ve l y

were a mortgage f rom appl icant ,  Mar icam Real ty  Corporat ion to

Lou is  J .  Mod ica ,  i n  t he  sum o f  $224 ,350 .00 ,  reco rded  December  3 I ,

L97L  i n  L ibe r  6244 ,  f rp .  96 ;  a  mor tgage  f rom app l i can t ,  Mar i cam

Rea l t y  Corpo ra t i on  to  V incen t  Be rge r ,  J r .  as  T rus tee  fo r  Ph i l i p

G ioeond i ,  e t  a l .  i n  t he  sum o f  $67 I , 300 .00 ,  r eco rded  December  31 ,

L97L ,  i n  L ibe r  6244 ,  f f i p .  107 ;  and  a  mor tgage  f rom app l i can t ,  Mar i cam

Rea l t y  Corpo ra t i on  to  Joseph  R .  De l i z i o  i n  t he  sum o f  $224 ,350 .00 ,

reco rded  December  31 ,  L97L ,  i n  L ibe r  6244 ,  rnp .  86 .  These  th ree

mortgages prov ided that  they were together  to  const i tu te one

coo rd ina te  f i r s t  l i en  i n  t he  agg rega te  sum o f  $1 ,120 ,000 .00 .  The

mor tgage  tax  due  on  these  mor tg rages ,  t o  w i t ,  t he  sum o f  $8 ,4O0 .00
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was duly paid to the County Clerkts Off ice, Suffolk County at

the t ime of  record ing sa id mortgages.  On June 28,  L972,  the debt

on  these  mor tgages  to ta led  $1 ,120 ,000 .00 .

2.  On or  about  June 28,  L972,  appl icant ,  Mar icam Real ty

Corporation, as mortgagor executed, acknowledged and delivered

a mortgaqe to The Wil l iamsburgh Savings Bank as mortgagee,

mortgaging the premises prescribed in paragraph rr lrr.  The mortgage

prov ided  tha t  i t  secu red  an  i ndeb tedness  o f  $L ,6 '70 '000 .O0 .  I t

further provided that i t  was a "wrap aroundfi mortgage bearrng

the debt service of the preexist ing underlying mortgages and

notes referred to in paragraph r '1rr above and that The wil l iamsburgh

Savings Bank, as mortgagee agreed to pay the debt service of the

aforesaid under ly ing mortgages.  I t  speci f ica l ly  prov ided that :

"25.  (a)  This  Mortgage is  subject  and subord inate to
three f irst purchase money mortgaqes, made equal and

coordinate l iens by their terms, executed by the Mortgagor
herein to (1) JosEPH R. DELLZTO, (2) LOUIS J. MODICA, and
(3) VINCE{T J. BERGER, JR.r Ets Trustee for PHILIP GIOCONDI'
DOMINICK GUGL]ELMO, AUGUST ROSANO, ROMEO ROSA\]O and PHILIP

SCI[BBA, a l l  executed on the 30th day of  December,  L97I '
and recorded in the Off ice of the Clerk of the County of
Suf fo lk  on Deeember 31 '  L971,  in  L iber  6244 of  Mortgages
at  pages 86,  96 and IO'7,  respect ive ly .  The three sa id

loans  have  an  agg rega te  ou ts tand ing  ba lance  o f  $1 , I20 ,000 .00 .
The three said equal and coordinate f irst purchase money

mortgages cover the entire premises mortgaged herein, and'

shal- l  be known collectiveJ-y herein as the "Prior Mortgage".
(b) A port ion of the money loaned by this Mortgagee

to Mortgagior, which loan is secured hereby, shalI be applied
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by Mortgagee to the payment  of  the unpaid pr inc ipa l  ba lance
o f  t he  P r io r  Mor tgage  as  such  paymen ts  sha l l  f a l l  due  under
the prov is ions of  the Pr ior  Mortgage and the Note secured
thereby.

(c)  Mortgagee shal l  re ta in  the amounts so regui red
to pay the sa id Pr ior  Mortgage and shal l  apply  such amounts
to  the  paymen t  o f  t he  p r i nc ipa l  i ns ta l lmen ts  when  due ,  and
o f  t he  en t i re  ba lance  o f  p r i nc ipa l  a t  a  t ime  o r  t imes
sat is factory to  Mortgagee but  no la ter  than the respect ive
due  da tes  the reo f .

(d)  Mortgagor  assumes and agrees to  comply wi th  a l l
o f  t he  te rms  and  cond i t i ons  o f  t he  P r io r  Mor tgage  so  tha t
i t  sha l l  no t  go  i n to  de fau l t .  Any  de fau l t  under  the  sa id
Pr io r  Mor tgage  by  Mor tgagor  sha l l  cons t i t u te  a  de fau l t
he reunder ,  and  sha l l  en t i t l e  Mor tgagee  to  exe rc i se  any
and  a l l  r i gh ts  and  remed ies  g i ven  he reunder .

(e )  Mor tgagee  assumes  a l l  paymen ts  o f  p r i nc ipa l  and
interest  thereon only  due and payable under  the Pr ior
Mor tgage ,  bu t  does  no t  assume any  o the r  ob l i ga t i ons  the re -
under .  Th i s  assumpt ion  i s  exp ress l y  no t  i n tended  to  bene f i t
or  confer  r ights  upon the Pr ior  Mortgagee or  upon any par ty
o r  pa r t i es  o the r  t han  the  pa r t i es  he re to .  So  l ong  as
Mortgagee is  not  in  defaul t  in  making payments under  the
Pr ior  Mortgage as are hereby assumed,  Mortgagor  waives
any r ight  to  make any payments of  pr inc ipa l  or  in terest
the reunder .

( f )  The  cons ide ra t i on  fo r  Mor tgagee  under tak ing  the
ob l i ga t i ons  and  assumpt ions  se t  f o r th  he re in  i s  i nc luded
w i th in  and  i s  pa r t  o f  t he  i n te res t  ra te  i n  t he  No te  secu red
hereby to  be paid by Mortgagor  and Mortgagor  express ly
acknow ledges  such  i nc lus ion  w i thou t  any  spec i f i c  a l l oca t i on
o f  such  i n te res t  be tween  cons ide ra t i on  fo r  such  assumpt ion
and  under tak inq  and  cons ide ra t i on  fo r  t he  l oan  and  use  o f
money.  "

3 - T h e  m o r t g a g e ,  d a t e d  J u n e  2 8 ,  L 9 7 2 ,  m a d e  b y  a p p l i c a n t ,

Maricam Real ty  Corporat ion,  as mortgagor ,  to  The Wi l l iamsburgh

Savings Bank,  ds mortgagee,  was presented for  record ing to  the

County Clerk of  Suf fo lk  County,  and a check in  the amount  of



$4 ,L25 .00  was  tendered  as  paymen t  o f  t he  mor tgage  tax  fo r  t he

indeb tedness  o f  $550 ,000 .00  re fe r red  to  i n  sa id  mor tgage  toge the r

w i th  an  a f f i dav i t  by  an  o f f i ce r  o f  Mar i cam Rea l t y  co rpo ra t i on

request ing that  the mortgage tax tendered be accepted,

4.  The County C1erk of  Suf fo lk  County refused to accept  the

a fo resa id  mor tgage  fo r  reco rd ing  un less  a  mor tgage  tax  on  the  face

amoun t  o f  t he  mor tgage ,  $1 ,670 ,000 .00 ,  was  pa id ,  wh ich  tax  amoun ted

to  $ I2 ,525 .00 .

5 .  rn  compr iance  w i th  the  reco rd ing  o f f i ce r ' s  ru l i ng  and

under  p ro tes t ,  app r i can t ,  Mar i cam Rea l t y  co rpo ra t i on ,  t endered  a

check in  the amount  of  9L2,525.00 as payment  of  the mortgage tax

on  t he  i ndeb tedness  o f  $ r , 670 ,000 .00 ,  wh i ch  check  was  endo rsed

'Pa  i d  Under  p ro tes t , '  .

6 .  upon  pa l zmen t  o f  $ r2 ,s25 .00  demanded  by  the  coun ty  c re rk

o f  Su f fo l k  Coun ty ,  t he  mor tgage  was  reco rded  i n  the  o f f i ce  o f  sa id

coun ty  c l e r k  i n  Vo lume  6409 ,  d t  page  296 ,  on , Ju l y  I 0 ,  L972 .

7 .  On  Ju Iy  28 ,  1972 ,  app l i can t ,  Mar i cam Rea l t y  Corpo ra t i on ,

f i l ed  a  c la im  fo r  re fund  o f  t he  sum o f  g8 ,400 .oo  and  demanded  a

hear ing .

CONCLUSIONS OF I,AW

A .  T h a t  t h e  m o r t g a g e  r e c o r d i n g  t a x  i m p o s e d  b y  s e c t i o n  2 5 3

of  the  Tax  Law is  to  be  measured by  the  to ta l  debt  secured.  The

t o t a l  d e b t  s e c u r e d  b y  t h e  m o r t g a g e  d a t e d  J u n e  2 8 ,  L 9 7 2 ,  f r o m
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appl icant ,  Mar icam Real ty  Corporat ion,  as mortgagor  to  The

Wi l l i amsbu rgh  Sav ings  Bank ,  ds  mor tgagee ,  was  $1 ,670 ,000 .00 ,

the  cons ide ra t i on  fo r  wh ich  was  $550 ,000 .00  advanced  by  The

Wi l l iamsburgh Savings Bank to  appl icant ,  Mar icam Real ty  Corporat ion,

a t  t he  t ime  o f  t he  execu t i on  o f  t he  mor tgage  and  S I , I 20 ,000 .00

by The Wi l l iamsburgh Savings Bank agreeing to  make the payments

due f rom appl icant ,  Mar icam neal ty  Corporat ion,  to  Louis  J .

Mod ica  pu rsuan t  t o  a  mor tgage  and  noLe  be tween  sa id  pa r t i es  da ted

December  30 ,  I 97 I ,  t o  V incen t  Be rge r ,  J r .  as  T rus tee  fo r  Ph i l i p

G iocond i ,  e t  a l .  pu rsuan t  t o  a  mor tgage  and  no te  be tween  sa id

par t ies dated December 30,  1977,  and to  Joseph R.  DeL:-z io  pursuant

to a mortgage and note between said par t ies dated December 30,

I97L.  Fur thermore,  the debts f rom appl icant ,  Mar icam Real ty

Corporat ion to  The Wi l l iamburgh Savings Bank and to Louis  J .

Mod ica ,  V incen t  Be rge r ,  J t .  as  T rus tee  fo r  ph i l i p  G iocond i ,  € t  a1 .

and Joseph R.  De1,Lz io were separate and d is t inct .  Each debt  ran

to a d i f ferent  par ty  and was secured by a separate mortgage

which might  be forec losed independent ly  of  the other .  Therefore,

a  mor tgage  reco rd ing  tax  i n  t he  sum o f  $L2 ,525 .00  was  due  upon

the  sum o f  $1 ,670 ,000 .00 ,  wh i ch  l a t t e r  sum cons t i t u t ed  t he  t o ta l

debt  secured by the mortgage f rom appl icant ,  Mar icam Real ty
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Corpo ra t i on ,  t o  The  Wi l t i amsburgh  Sav ings  Bank ,  un less  sa id

mortgage was other :vu ise exempt  pursuant  to  sect ion 255 of  the

Tax  Law.  App l i ca t i on  o f  F i r s t  F i sca l  Fund  Corp . .  Dec i s ion  o f

the  S ta te  Tax  Commiss ion  da ted  March  11 ,  1975 .

B .  Tha t  t he  mor tgage  da ted  June  28 ,  1972 ,  f rom app l i can t ,

Mar icam Rea1ty Corporat ion,  as mortgagor  to  The Wi l l iamsburgh

Savings Bank,  E ls  mortgagee,  d id  not  come wi th in  the exempt ion

p rov ided  by  sec t i on  255  o f  t he  Tax  Law s ince  sa id  mor tgage  was

not  recorded to correct  or  per fect  the mortgages dated December 30,

I97 I ,  f r om app l i can t ,  Mar i cam Rea I t y  Corpo ra t i on ,  as  mor tgagor

to  Lou is  J .  Mod ica ,  V incen t  Be rge r ,  J t . t  as  T rus tee  fo r  ph i l i p

G iocond i ,  e t  a l .  and  Joseph  R .  Der , i z i o ,  as  mor tgagees ,  o t  pu rsuan t

to  some p rov i s ion  o r  sevenan t  t he re in  o r  t o  impose  an  add i t i ona l

mortgage on proper ty  other  than that  covered by sa id mortgages

as  add i t i ona l  secu r i t y  f o r  t he  o r i g ina l  deb ts .  App l i ca t i on  o f

F i r s t  F i sca l  Fund  Corp . .  Dec i s ion  o f  t he  S ta te  Tax  commiss ion

da ted  March  11 ,  1975 .

C . Tha t  t he  app l i ca t i on  o f  Mar i cam Rea l t y  co rpo ra t i on  i s  den ied .

DATED: Albany, New york

December  11 ,  1975

h^JJ*a- )(.**^^^--
COMMISSIONER


