
STATE OF NEW YORK

STATE TAX COMMISSION

1n the l "bt ter  of  the Appl icat ion

o {

LONG ISTAND TIGHTING CO}IPAilY

to Review a Determination under Article
'lax Law with referen('e to an tnstrument
De<'ember: 23,.  1971.

DETERMINATION

L1 o f  the
reco:rded

Applicant, T,ong Island Lighting Company, has filed sn applieation to review

a determination unde:: Article 1 1 of the Tax Law with referenee to an instrument

recorded December 23.,  7977.

Upon notice to all interested parties a formal hearing was held before Paul B.

Coburnr Hearing Off icer,  at  the off ices of the State Tax Commigsion, 8O Centre

St ree to  New York ,  New York ,  on  Apr i l -  26 ,  1973. -  a t  9 :15  A.M.  and on  June 21 ,7973,

at 9:15 A.M. Appl icant appeared by Edward M. Barrett ,  EsQ. (Hert 'ert  M. Leiman, Esg.

of counsel) ,  The Miscel laneous Tax Bureau appeared by Saut Heckelman, Esg.

(Solornon Sies, Esq. and l- ' rancis X. Boylan, Esq. of eounsel) ,  The City o1'New York

appeared by Norman Redl ich, EsQ. ( Issac C, Donner,  Esq. and Arnold Foxr Esq.

of counsel). The County of Suffolk appeared b.y George W. Pereey, Esq. (Stantey

Corwino  Esq.  o f  rounse l ) .

ISSUE

Should the cornputation of the mortgage tax due from Long Island Lighting

Company to the City of ilew York pursuant to section 253(a) of the Tax taw in

connection with an instrument reeorded in Decernber 23, l97l, be made by application
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of the New York State Board of Equalization and Assessment equalization rates to

the aesessnent ro}l valuations of the applicantts properties?

FrilprNcs el:ry,q[i

1. Appllcant, Long Island Lighting Company, is a donrestic corporation duly

incorporated under the Transportation Corporations Law of the State of l{ew Yorkr

having its principal office at 250 01d Country Roadr Mineolar Nassau Countyr New

York.

2. On December 23, L97L, applicanto Long Island tighting Conpany, recorded

its Eighteenth Supplemental lndenture dated as of December 1 r 1971 r in the office

of the County Clerk of Nassau County in Liber 8889 of Ffortgages' Page 237; in the

Office ofthe County Cterk of $uffolk County in Liber 6236 of Uortgagesp Page 195;

in the 0ffice of the Registrar of Suffolk County as Doeunent No. 198008; and in the

Office of the Register of the City of New York for the County of Queens as

Document No. 4?521 in Reel 535 of Recordsr Page 1.618.

3. lhe Eighteenth gupplernentaL lndenturel between applicantl Long Island

Lighting Companyl and First National City Bankr successor by nerger to First

National City Trust Cornpany (formerly City Barik Farmers Trust Conpany), a national

banking aseociation incorporated and existing under the laws of the Uni.ted Statesr

as Trustee, was the eighteenth supplemental indenture to an Indenture of Mortgage

and Deed of Trust dated as of September Ir l95lr between applicantl Long Island

Lighting Companyr and City Barik Farmers Trust Companyl as lYustee.

4. Applicant, tong Island tighting Cunpanyr paidl on December 23, l97lr the

date of recording said Eighteenth Supplemental lndenture, the sum of $3851200.00t

representing mortgage taxes acknowledged by said applicantr tong Island Lighting
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Cunpany to be due upon the recording of said Eighteenth Supplemental Indenturer

to the County Clerk of the County of Nassaur and thereafEer on April23,1972,

paid to said County Clerk of the County of Nassau, the additional sum of $191514.82,

representing additional mortgage taxes claimed by said County Clerk of the County of

Nassau to be due upon the recordlng of said f,ighteenth Supplemental Indenturet

together with the sum of $390.28 representing the penalty due on said additional

nortgage taxes. In all it has paid $4041714.82 in mortgage taxes plus penalties.

5. The sun of $19t514.82r together with the sun of $390.28, in al l  the gum

of $191905.10r was determined to be due as a reault of the apportionment of the

real properties covered by said Eighteenth Supplernental Indenture on the basis of

the assessnents of said properties on the assessment-rolls of the City of New Yorkt

the County of Naesau and the several Towns in the County of Suffolk exactly as the

said assessments appear on said assesgment-rolls and notl upon the basis of the

relative assessnents of sald properties as the same appear on said assessment-

rolls after application of the state equalization rates as determined by the

State Board of Equalization and Assessment.

6. The Eighteenth Supplernental Indenture was recorded to secure an additional

indebtedness of $5010001000. Ttre nortgage taxes upon this additional lndebtednesst

incurred at the time of recording the Eighteenth Supplemental Indenturer were

computed by the Hiscellaneous Tax Bureau as follorlrs:

Pursuant to N. Y. Tax taw
S 253, Subdivision 1

(SO//$1OO or major f;raction thereof)

Fursuant to N, Y. Tax Law
S 253,  Subdiv is ion 2

(ZS//$LOO or major fraction thereof)

Pursuant to N. Y. Tax Law
$ 253-a, Subdivieion I

$250 ,000.00

125 ,000 .00
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In this proceedingr the applicantl Long Island Lighting Conpany, seeks to recover

only a portion of the taxes conputed pursuant to Tax Law S 253-a 1 Subdivision 1,

in thc sun of $191514.82, representing an atleged overpayment of nortgage taxes,

together with the intereet and penalties on said sum, It doee not seek the refund

of any portion of the $2501000 collected by the Nassau County Clerk pursuant to

Tax Law S 253 r Subdivision I r which are to be distributed by the Nassau County

Clerk to the County Treasurer of Nassau County pursuant to Tax Law $ 261 and the

recording officers of Suffolk and Queens Counties pursuant to Tax Law g 260.

Howeverr if it is entltled to a refund of the $ 253-a moneys, then the several

citiesr torvns and villages entitled to the $ 253, Subdivision I nongys nay, as a

consequence, reeeive allotments thereof which will differ frcnn those which would

be rnade if no refund is to be made. Nor does it seek the refund of any portion of

the $125 1000 collected by the Nassau County C1erk pursuant to Tax Law 5 253,

Subdivision 2, whleh is to be distributed by the Nassau County Clerk to the

Metropolitan Transportation Authority pursuant to Tax Law $ 261 , Subdivision 1.

7. The properties of applicantl long lsland Lighting Company, used as

security for the mortgage at the tinre of the recording of the Eighteenth Supplemental

Indenturee the real property tax assessnents on the respective aagessment rolls of

the towns and cities, the llew York State equalization ratee ln effect at the

time of recording and the eeuallzed value of said properties were as follows:
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1971/72 Asqgssed Valuations

Special Equalization Equallzed
Froperty Franchise Total Rate Value

lfasaau Countv

Town of
Hempstead $42 18941290 $381686,329 $ gtnsgOr6lg 25,6 $326 1322 1476

Town of
North Hempstead 30 ,807 ,945 L3 ,632 ,3I4 44 ,44O 1259 25 L77 ,'16L 1036

Town of Qyster
Bay

City of
GIen Cove

15 ,8091615 13 ,506 ,584 29 ,3L6 ,L99 25 l . ' } ,7 ,264 1796

408 ,215  1 ,361 ,g18  I , 770 ,033  28 6 r32L1546

City of
Long Beach 1 ,025 ,900 2 ,745 ,690 3 ,77tr,590 31 12 ,L66 ,4I9

Total Nassau
county $90,945,965 $69,932 0735 $160,978 0700

Suffolk County

Town of
Babylon 1 1669 ,205 4 ,960,681 6 ,629 ,886 L7

$699 ,836 ,223

3 8 r 9 9 9 r 3 2 9

Town of
Brookhaven 18,164,875 4 r97O ,QL6 23 ,134,891 14 L65 1249 ,22L

Town of
Easthampton L 1232 ,970 L,356 ,623 2 ,589 ,593 2L 12 ,331 r395

Town of
Huntington Lg ,274 1575 4 ,757 ,265 24 r03I,84O L4 171 ,656,000

Town of
Isl ip

Town of
Riverhead

4 ,36L,24O 7 ,447 ,969 1 l ,909 ,209 2I

992 ,800 1, I25 ,391 2 ,118, I9 t  22

56 1234 1329

g 162grLAL
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Special

Town of
Shelter lsland 7,900 L47,982 I55 ,882  30

Town of
Smithtown 113081040 3,093,806 4r40LrB46 20

Town of
Southampton I ,6911550 2 ,5l1r5l7 4 r2O3 ,067 19

Propertv Franchise
Suffolk Countv

713 ,700 989,59I L r7O3 ,29L 23

Total Suffolk
County 49 r4L6 1855 3l,360,841 80 1777 ,696

City of
Nen York 23 ,937 ,800 _ 8,659,831 32 ,597 ,634 67

ToTAL trLC0 $tr6413001620 $lOgrg5g,4to $274r2s41030

Equallzatlon Equalized
Total Rate Value

519 r607

22 rO09 1230

22 rLgLr4O5

7.405 .613

506 ,154 ,270

48 1653 ,185

$t ,194,643 ,228

Town of
Southold

CONCLUSIONS OF LAW

A. That section 253-a(t) of the Tax Law authorizes cities having a populatton

of one million or nore to adopt a local law imposing an additlonal mortgage tax of

L/2 of l%. Section 253-a(3) provides that where the real property covered by a

mortgage subject to the tax imposed by section 253-a(1) is situated within New York

$tater but within and without a city imposing sueh a taxr ltthe amount of tax due

and payable to such city shall be determined in a manner similar to that prescribed

in the first paragraph of section two hundred sixty which coneerns real property

situated in two or more countiestt. Ttre City of New York adopted Local Law No. 39

for the year 1971 and Local taw No. 18 for the year 1972 (Title W of the New York

City Charter and Administratlve Code) in order to inpose and apportion said
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additional nortgage tax where the mortgaged properties were located within the

Statel but within and without the City of New York. The said local laws provided

that they were to take effect August L,1971. Appllcant, Long Island Lighting

Companyts Eighteenth Supplernental Indenture recorded Decernber 23, 1971, was secured

by real property located within the State of New Yorke but within and without the

City of New York and, therefore, the provisions of seetion 260 of the Tax Law have

to be applied to determine the proper apportionment of said addltional mortgage taxr

B. that the first paragraph of section ?60 of the Tax Law provides:

ttHhen the real property eovered by a mortgage is situated in
nore than one tax district, the State Tax Connnlssion shall
apportion the tax paid on said mortgage between the respective
tax districts upon the basis of the relative assessmeRts of
such real property as the same appear on the last assegsment
ro1lg.  t t

The language ttupon the basis of the relative assessnents . . . aB they appear

on the last assessment rolet' can only mean in proportion to the agsessed valuations

of the properti.es as they actually appear on the respeetive assessment rol1s of the

citiesr towns and villages concerned. The assessrnents appearing on the assesgment

rolls of said municipalities are clearly the local assessed values wlthout consider-

ation being given to the equalized values which are established by the application

the $tate equalization rateg promulgated by the State Board of Equalization and

Assessnent. Thereforer in the instant cds€, the apportiorment nade to the various

tax districts withi.n the State where the properties covered by the Eighteenth

Supplemental Indenture were l-ocated, with reference to and in proportion to the

assessed values of said properties in the varlous districts, r{as elearly in aecord

with the statutory reguirernents.
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C. That the constitutionality of the laws of the State of New York and of

the City of New York are presumed at the administrative level of the New York State

Tax Commission. There is no jurisdiction at the administrative level to declare

such laws unconstitutional. Therefore, it must be presumed that sectlon 253-a

of the Tax Law and section t{46-3.0 of the New York City Charter and Administrative

Code are constitutional to the extent that they relate to the imposition and

apportiorment of the additional mortgage tax r+hich is the subject of this proceeding.

D. fhat the application of Long Island tighting Company is denied.

DATED: Albanyo New York

i lanuary 2 B, L975

STATE,TAX COMHISSION


