
STATE OF NEW YORK

STATE TAX COMMTSSION

In  the Mat ter  o f  the Appl icat i -on

o f

MELVIN I .  KENDUCK

to  Rev iew a  Dete l ln ina t ion  under  Ar t i c le  11
of  the  Tax  Law wi th  Reference to  an
fns t rument  Recorded September  3 ,  L969.

DETERMINATION

Appl icant ,  Melv in  f .  Kenduck,  Ten Turner  Terrace,  Morganvi l le ,

New Jersey,  has f i led an appJ- icat ion to  rev iew a determinat ion

under  Ar t ic le  11 of  the Tax Law wi th  reference to  an inst rument

recorded September 3,  L969.

Upon not ice to  a l - l  in terested par t ies,  a  formal  hear ing was

held before Paul -  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, Tlyo World Trade Center, New york, New york,

on  January  22 ,  L975 ,  d t  9 :15  A .M.  App l i can t  appeared  by  Dreye r

and  T raub ,  Eses . ,  (Andrew P .  Se idman ,  Esq .  and  Geoqge  H .  Ross ,  Esg .

of  eounsel ) .  The Ci ty  of  New york appeared by ;ohd p.  Curran,

Deputy Register, New York County. The fncome Tax $ureau appeared

by  Sau l  Hecke lman ,  Esg . ,  ( James  A .  Sco t t ,  Esq .  o f  (ounse l ) .
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ISSUE

Was the spreading agreement  executed by appl iQant ,  Melv in  I .

Kenduck ,  on  September  2 ,  L969,  and recorded on  September  3 ,  L969 '

supp lementa l  to  p rev ious ly  executed  mor tgages undef  sec t ion  255

of the Tax Law?

FIIIDINGS OF FACT

l .  W i l l i am Ph i l l i ps  was  the  tenan t  under

November 16,  L967,  made by Chatham Associates,

a 1 !ase

I n c .  a s

d a t e d

land lo rd

and t r^ I i l l iam Phi l l ips,  as tenant ,  ds supplemented ar td  modi f ied by

a f irst supplementary agreement dated and executed November 26,

1968,  a memorandum of  which lease as supplemented a lnd modi f ied

was recorded in  the Of f ice of  the Ci ty  Regis ter ,  Nqw York County

in  ReeI  L24 aL page 794,  which lease covers proper ly  located on

Lexington Avenue between 48th and 49Lh Streets in f$ew York City.

2 .  A  mor tgage  da ted  Oc tobe r  31 ,  1967 ,  was  ma{e  by  A r1en

Operating Company and Parkway Realty Company to ThQ Bank of New

York  i n  t he  p r i nc ipa l  sum o f  $4 ,000 ,000 .00  wh ich  mdr tgage  was

recorded in  the State of  New York in  the Of f ice of  l the County Clerk

of  Nassau County on November L4,  L967,  in  L iber  82+3,  page 174 of

Mortgages,  in  the Of f ice of  the County Clerk of  We$tchester  County

on December L9,  L967,  in  L iber  7130r  page 4L of  Mo: f tgages,  in  the

Off ice of  the County Clerk of  Suf fo lk  County on De$ember L9,  1967,
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in VoI .  5294,  page 62 of  Mortgages,  in t h e  O f f i c e  0 f  t h e  C i t y

Register ,  New York County on Decernber  20,  1967,  in  Rec.  255,

3 r5 ;  and  i n  the  o f f i ce  o f  t he  c i t y  Reg is te r ,  K ings  coun tye  on

page 275;  and the rhor tgage record ing

pa9e

November  15 ,  1967 ,  i n  Ree .  579 ,

tax was duly  paid thereon.

3.  A mortgage dated December 21,  L967,  was m{de by Ar len

operating company and parkway Realty company to ThS Bank of New

York  i n  t he  p r i nc ipa l  sum o f  g1 ,O00 ,OOO.OO,  wh ich  n io r tgage  was

recorded in  the s tate of  New york,  in  the of f ice of  t t re  county

crerk of  Nassau county on December 28,  L967,  in  L i$er  8237r  page

L23 of  Mortgages;  in  the of f ice of  the County c lerd of  Westchester

coun ty  on  December  27 ,  L967 ,  i n  L ibe r  7 r3 r ,  page  5$9  o f  Mor tgages ,

in  the Of f ice of  the County Cl -erk  of  Suf fo lk  Count$ on December 28,

L967,  in  Vol .  5299,  page 2LB of  Mortgages;  in  the df f ice of  the

were  eonso l i da ted  so  as  to  cons t i t u te  a  s ing le  l i e r l  i n  t he  p r i nc ipa l

sum o f  $4 ,942 ,668 .00  by  ag reemen t  da ted  December  2 ! ,  L967 ,  and

recorded in  the State of  New York in  the Of f ice of  the County Clerk

C i t y  Reg is te r ,  NewYork  Coun ty  on  December  26 ,  L961 ,  i n  Rec .  256 ,

page 457;  and in  the of f ice of  the c i ty  Regis ter ,  $ ings county on

December 27,  L967,  in  Ree.  6L4,  page 68 and the modtgage record ing

tax was dul_y paid thereon.

4.  The mortgages referred to  in  paragraphs ' t2 t t  and "3 '  above
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o f  Nassau  Coun ty  on  December  28 ,  L967 ,  i n  L ibe r  8237 ,  page  277

of  Mortgages,  in  the Of f ice of  the County C1erk of  p , Iestchester

Coun ty  on  Apr i l  B ,  1968 ,  i n  L ibe r  7149 ,  page  638  o f  Mor tgages ,

in  the Of f ice of  the County Clerk of  Suf fo lk  County on January 3,

1968 ,  i n  Vo l .  53O2r  page  09  o f  Mor tg rages ,  i n  t he  O f l f i ce  o f  t he

Ci ty  Regis ter ,  New York County on December 28,  1967,  in  Rec.  258,

page 69;  and in  the Of f ice of  the Ci ty  Regis ter ,  K ings County

on  January  4 ,  1968 ,  i n  Rec .  6L9 ,  page  436 .

5.  A mortgage dated as of  September L,  1965,  [vas made by

Arlen Operating company and Yukon Realty Company tQ The Chase

Manha t tan  Bank  i n  the  p r i nc ipa l  sum o f  $5 ,000 ,000 .00 ,  wh ich

mortgage was recorded on December 2,  L965,  in  L iber ]  862 of

Mortgages,  a t  page 351,  in  the Of f ice of  the Clerk of  Rockland

County, and the mortgage recording tax was duly par. ld thereon.

6.  A mortgage dated as of  October  J-  ,  L967,  wa]s made by

Arlen operating Company to rhe Chase Manhattan Ban\ (wational

Assoc ia t i on )  i n  t he  p r i nc ipa l -  sum o f  $2 ,690 ,9L9 ,34 ,  wh ich  mor tgage

r,rzas recorded on October 18 , L967, in Liber 910 of I t fortgages at

page 6L7,  in  the Of f ice of  the C1erk of  Rockland County,  and the

mortgage record ing tax was duly  paid thereon.
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7.  A  mor tgage da ted  December  14 ,  L962,  \ ^ ras  m{de by  Arbruck

Ho ld ing  co rp .  t o  F rank  so l l en to ,  € t  a1 . ,  i n  t he  p r fnc ipa l  sum o f

$825 ,000 .00 ,  wh ich  mor tgage  was  reco rded  on  DecembSr  L7 ,  L962 ,

i n  L ibe r  3710  o f  Mor tgages  a t  page  347 ,  i n  t he  O f f l ce  o f  t he

Regis ter  o f  Bronx County,  and the mortgage record igg tax was duly

paid thereon.

B.  A mortgage dated December 14,  L962,  was m{de by Arbruck

Ho ld ing  co rp .  t o  s idney  D .  Rob ins ,  € t  a i l , ,  i n  t he  $ r i nc ipa l  sum

of  $112 ,500 .00 ,  wh ich  mor tgage  was  reco rded  Decemb$r  17 ,  L962 ,

i n  l , i be r  3710  o f  Mor tgages r  page  353 ,  i n  t he  O f f i ce  o f  t he  Reg is te r

of  Bronx County,  and the mortgage record ing tax wa$ duly  paid

thereon.

9. The Bank of New York, by an assignment of drortgage dated

September 3,  L969,  ass igned to Melv in  I .  Kenduck v{ r ious mortgages,

referred to  in  paragraphs t t2 t t  and t '3r r  as consol idated and as there in

descr ibed,  aggregat ing $4,942,668.oo,  which ass igrugent  was recorded

in the of f ice of  the County Clerk of  Nassau County on December lO,

1969  in  L ibe r  8568  o f  Mor tgages  a t  page  399 .

10.  The Chase Manhat tan Bank ( l ra t ional  Associ { t ion) ,  by an

ass ignmen t  o f  mor tgage  da ted  Sep tembe t  4 ,  1969 ,  as+ igned  to  Me lv in  I .

Kenduck the mortgage there in descr ibed,  re ferred td  in  paragraph t15 ' ! ,
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in  the  p r i nc ipa l  amoun t  o f  $5 ,000 ,000 .00 ,  wh ich  asg ignmen t  was

recorded in  the Clerk 's  Of f ice of  Rockland County,  New York,  orecorded in  the Clerk 's  Of f ice of  Rockland County,  New York,  or r

December 9,  L969 in  L iber  960 of  Mortgages at  page 50.

11 .  The  Chase  Manha t tan  Bank  (Na t iona l  Assoc i4 t i on ) ,  by  an

assignment  of  mortgage dated September 4,  L969,  as$igned to

Melv in  I ,  Kenduck the mortgage there in descr ibed,  : fe fer red to

in  pa rag raph  ' 16 "  i n  t he  p r i nc ipa l -  amoun t  o f  $2 ,690 )919 .34 ,  wh ich

assignment  was recorded in  the C1erk 's  Of f ice for  Rockland County,

New Yorke on December 9, L969 in Liber 96O of Mort$ages at page 52.

12.  On Septembet  2,  1969,  appl icant ,  Melv in  Iq  Kenduck,  and

Wi l l iam Phi l l ips,  entered in to an agreement  in  wr iS ing where in

they agreed to spread the l ien of  the mortgages referred to  in

pa rag raphs  "2 " ,  "3  " ,  "  5  " ,  "6 "  ,  17  t t  and  t r8  t r  t o  cove f  t he  l easeho ld

interest  o f  Wi l l iam Phi l l ips in  the proper ty  descr i fbed in  paragraph "1" .

The "Spreader  Agreement"  prov ided " that  Phi l l ips s l ia l l  be under  no

personal  l iab i l i ty  for  the per formance,  terms,  pror f is ions and

covenants of  the mortgages or  the Spreader  Agreemedt  and that

Phi l l ips shal l  not  be l iab le for  any def ic iency be$ween the to ta l

amount secured by the mortgages and the proceeds of sale and

forec losure and no def ic iency judgment  wi l l  be sou$ht  against

Ph i l l i ps  i n  any  fo rec losu re  ac t i on . l i
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13.  On September 3,  1969,  the spreading agreement  referred

to in  paragraph "L2n together  wi th  a sworn af f idav i t  o f  appl icant ,

Melv in  f .  Kenduck,  request ing that  sa id agreement  be declared

exempt  f rom the mortgage reeord ing tax pursuant  to  sectLon 255

of the Tax Law was presented to the City Register, New York County

for  record ing.  The sa id spreading agreement  was duly  recorded on

said date in  the Of f ice of  the Ci ty  Regis ter ,  New York County

in  Reel  150,  page 654 and no mortgage record ing tax was paid thereon.

L4.  On Septembey 4,  L969,  appl icant ,  Melv in  I .  Kenduck,  executed

and delivered to Arlen Operating Company and Parkway Realty Company

a  pa r t i a l  r e lease  re leas ing  ce r ta in  p remises  desc r ibed  i n  the

mortgages referred to  in  the "Spreader  Agreement" .  The sa id

par t ia l  re lease was duly  recorded in  the Of f ice of  the Westchester

County Clerk on December 8 ,  1969,  in  L iber  6898 at  page 7O2.

15 .  On  December  13 ,  L973 ,  t he  M isce l l aneous  Tax  Bureau  adv i sed

the Ci ty  Regis ter ,  New York County that  the spreading agreement

dated September 2,  1969 executed between appl icant ,  Melv in  f .

Kenduck ,  and  w i l l i am ph i t l i ps  and  reco rded  i n  the  o f f i ce  o f  sa id

Regis ter  on September 3,  L969 wi thout  payment  of  mortgage record ing

tax was not  a  supplementa l  matgage.  I t  fur ther  adv ised the Ci ty

Regis ter ,  New York County that  a  mortgage record ing tax in  the
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sum o f  $102 ,213 .00  was  due  a t  t he  t ime  o f  reco rd ing  and  rema ined

due wi th  penal ty .  I t  d i rected the Ci ty  Regis ter ,  New York County

to proceed at  once to  co l lecL the tax and penal ty  due and to apply

the prov is ions of  sect ion 258 of  the Tax Law to the inst rument

un t i l  t he  same had  been  pa id .

16 .  On  May  15 ,  L974 ,  app l i can t ,  Me lv in  I .  Kenduck ,  demanded

a hear ing.

CONCLUSIONS OF LAW

A. That  the "spreading Agreement"  executed by appl icant ,

Melv in  I .  Kenduck,  spreading the mortgages there in set  for th  on

the premises there in descr ibed was made and recorded for  the

purpose of  imposing the l ien thereof  upon proper ty  not  or ig ina l ly

covered by nor  descr ibed in  such recorded pr imary mortgages and

for  the purpose of  secur ing the pr inc ipa l  indebtedness which is

or  under  any cont ingency may be secured by such recorded pr imary

mortgages,  and d id not  create or  secure a new or  fur ther  indebtedness

or  obt igat ion other  than the pr inc ipa l  indebtedness or  ob l igat ion

secured by or  which under  any cont ingency may be secured by the

recorded pr imary mortgages.
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B.  That  the aforesaid spreading agreement  is  exempt  f rom

the  mor tgage  reco rd ing  tax  pu rsuan t  t o  the  p rov i s ions  o f  sec t i on  255

of  the Tax Law of  the State of  New York.

C .  Tha t  t he  app l i ca t i on  o f  Me lv in  I .  Kenduck  i s  g ran ted .

DATED: Albany, New York
December  3 ,  L975

STATE TAX COMMISSION

ilIt l /, I
, , / - ' rc , ( t . ,  {q  , (L(( ' , r ,  I

l .  , . /

h^r6, \L,'vt"^---
COMMISSIONER


