
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

FIRST FISCAL FUND CORP.

to Review a Determination under
Ar t ic le  11 of  the Tax Law wi th
Reference to an instrument recorded
June  5 ,  1974 .

DETERMINATION

App l i can t ,  F i r s t  F i sca l  Fund  Corp . ,  hav ing  i t s  p r i nc ipa l

p lace of  bus iness at  100 Park Avenue,  New York,  New York 10017,

has f i led an appl icat ion to  rev iew a determinat ion under  Ar t ic le  1;

of  the Tax Law wi th  reference to  an inst rument  recorded June 5,  L974.

Upon not ice to  a l l  in terested par t ies,  a  formal  hear ing was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of

the State Tax Commission, T\r io World Trade Center, New York, New

York,  or r  January 22,  L975,  dt  10:45 A.M.  Appl icant  appeared by

Br ickner  a Ralph,  Esqs.  (Herman L.  Br ickner ,  Ese.  and Ar thur  A.

Ralph,  Ese.  o f  counsel ) .  TLre Miscel laneous Tax Bureau appeared

by  Sau I  Hecke lman ,  Esq .  ( James  A .  Sco t t ,  Esq .  o f  counse l ) .

I S S U E

What port ion of a "wrap around" mortgage recorded June 5,

L974,  f rom Fi rs t  F iscal  Fund Corp- ,  as mortgagor  to  Lawrence

Kadish,  ds mortgagee was subject  to  the mortgage record ing tax?
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FINDINGS OF FACT

1. A mortgage on premises 45 Park Avenue, New York, New

York ,  and  a  no te  i n  t he  o r i g ina l  p r i nc ipa l  amoun t  o f  $1 ,200 ,000 .00

dated November 15,  L972,  was made by appl icant ,  F i rs t  F iscal  Fund

Corp., to Broadway Savings Bank. TLre mortgage was recorded in

the off ice of the Register of the City of New York in Reel 259

at  Page T242,  oD November 22,  T972,  and the fu l l  mor tgage tax

due thereon was duly  paid.  TLre unpaid pr inc ipa l  ba lance of  sa id

mor tgage  as  o f  May  1 ,  L974 ,  was  $1 ,200 ,000 .00 .

2.  A second mortgage on premises 45 Park Avenue,  New York,

New York, and a note in the original principal amount of

;425 ,000 .00  da ted  November  15 ,  1972 ,  was  made  by  app l i can t ,  F i r s t

F iscal  Fund corp. ,  to  wi lco Proper t ies Corp.  The mortgage was

recorded in the off ice of the Register of the City of New York

in ReeI  259 at  Page L25A,  on November 22,  L972,  and the fu ] l

mortgage tax due thereon was duly paid. TLre unpaid principal

ba lance  o f  sa id  mor tgage  as  o f  May  l ,  L974 ,  was  $405 ,000 -00 .

3-  On or  about  May L,  L974,  appl icant ,  F i rs t  F iscal  Fund

Corp. ,  as mortgagor  executed a mortgage to Lawrence Kadish as

mortgagee, mortgaging premises 45 Park Avenue, New York, New York.

The mortgage provided that i t  secured a total indebtedness of

$2 ,7OO,00O.O0  cons i s t i ng  o f  a  "ne tn / "  i ndeb tedness  o f  $1 ,095 ,000 .00
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and  a  "p reex i s t i ng "  i ndebLedness  o f  $1 ,605 ,000 .00  as  ev idenced

by the mortgage notes referred to  in  paragraphs r r l r r  and t t2 ' l

above.

4. TLre aforesaid mortgage and the mortgage note dated

I t l ay  1 ,  L974 ,  p rov ided  fo r  i n te res t  paymen ts  o f  $114 ,750 .00  on

June  30 ,  L974 ,  and  a  l i ke  sum o f  $ I I4 ,75O.0O semi -annua l l y

thereaf ter  to  and inc lud ing December 30,  L979,  and in terest  and

amor t i za t i on  paymen ts  o f  $55 ,000 -00  on  June  30 ,  1980 ,  and  a

l ike sum of  $55,0O0.00 semi*annual ly  thereaf ter  to  and inc lud ing

December  30 ,  1993 .

Each of  Lhese $55,000.00 palzments,  when received by the

holder  of  the mortgage were to  be appl ied f i rs t  toward in terest

on unpaid balances at the rate of three and one-half per centum

per annum, and ttre balance in reduction of principal. TLre entire

unpaid pr inc ipa l  became due and payable on June 30,  L994.

Commencing on June 30, 1980, in addit ion to the payments

set forth above, the holder of the mortgage and the note secured

thereby,  was ent i t led to  receive f i f ty  per  cent  o f  any addi t ional

net rental income received by the owners of the premises (in

excess  o f  $120 ,000 .00  o f  annua l  ren ta l  i ncome rece i ved  f rom the

tenant of the property covered by the mortgage after f irst

deduct ing any increase in  operat ing expenses,  rea l  estate taxes

and re imbursement  of  costs ,  i f  any) .
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Any such addit ional payments made to the mortgagee which,

together with the regular palzments of interest set forth above,

were to  be f i rs t  appt ied toward in terest  up to  e ight  and one-

half per centum per annum, and then addit ional amortization which,

together with the regular payments of amortization as set forth

above, up to three per centum per annum. Any remaining balance

was to be reta ined by the owners.

5-  The aforesaid mortgage dated May L,  L974,  between

appl icant ,  F i rs t  F iscal  Fund Corp. ,  and Lawrence Kadish fur ther

stated that i t  was a "wrap around" mortgage bearing the debt

serv ice of  the preexis t ing "under ly ing"  mortgages and notes

referred to in paragraphs tt lr t  and tt2t '  above and that Lawrence

IGdish,  ds mortgagee agreed to pay the debt  serv ice of  the afore-

sa id "under ly ing"  mortgages.  I t  a lso prov ided that :

"4.  The maximum pr inc ipa l  indebtedness secured or
which under any contingency may be secured by this
"wrap around" mortgaqe is the newly created indebtedness
o f  $1 ,095 ,000 .00  and  the  p reex i s t i ng  i ndeb tednesses  o f
$1 ,  605 ,  000  .  00  .

5. ILre only new indebtedness created by this instrument
i s  t he  amoun t  o f  $1 ,095 ,000 .00 .  Tn  no  even t  sha l l
any owner of  the mortgaged premises be obl igated for
an  i ndeb tedness  o f  more  than  $1 ,095 ,000 .00  c rea ted
hereby  and  the  p reex i s t i ng  i ndeb tedness  o f  $1 ,605 ,000 .00 . "

6.  On June 5,  L974,  the mortgage,  dated as of  }4ay l ,  1974,

made  by  app l i can t ,  F i r s t  F i sca l  Fund  Corp . ,  as  mor tgagor ,  t o

Lawrence Kadish,  dS mortgagee,  was presented for  record ing to  the

Register of the City of New York, County of New York, and a

cer t i f ied check in  the amount  of  $13,687.50 was tendered as payment
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o f  t he  mor tgage  tax  fo r  t he  i ndeb tedness  o f  $1 ,095 ,000 .00

referred to  in  sa id mortgage.

7. T'he Register of the City of New York, County of New

York,  re fused to accept  the aforesaid mortgage for  record ing

unless a mortgage tax on the face amount of the mortgage,

$2 ,70O,000 .00 ,  was  pa id  a t  t he  ra te  o f  $1 .25  pe r  hund red ,  wh i ch

tax  amoun ted  t o  $33 ,750 .00 .

8.  In  compl iance wi th  the record ing of f icer 's  ru l ing and

under  protest ,  appl icant ,  F i rs t  F iscal  Fund Corp. ,  tendered a

cer t i f ied check in  the amount  of  $13,687.50 as payment  of  the

mor tgage  tax  on  the  i ndeb tedness  o f  $ I ,095 ,000 .00  and  an  add -

i t ional  cer t i f ied check in  the amount  of  $2O,062.50 mortgage tax

on  the  i ndeb tednesses  o f  $1 ,605 ,0O0 .00 ,  wh ich  ce r t i f i ed  check  o f

$2O,062 .50  was  endorsed  "Pa id  Under  P ro tes t " .  A  s ta temen t  t ha t

the  add i t i ona l  mor tgage  tax  o f  $2O,062 .50  was  "Pa id  Under  P ro tes t "

was a lso endorsed on the mortgage that  was recorded.

9.  Upon pa)rment  of  $33,750.00 demanded by the Regis ter  o f

the City of New York, County of New York, the mortgage was

recorded in  the of f ice of  the Regis ter  o f  the Ci ty  of  New York,

County of  New York,  in  ReeI  315,  a t  Page 792,  on June 5,  L974.

10 .  On  June  24 ,  L974 ,  app l i can t ,  F i r s t  F i sca l  Fund  Corp . ,

f i l ed  a  c la im  fo r  re fund  o f  t he  sum o f  $20 ,062 .50  and  demanded

a  hea r ing .
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CONCLUSIONS OF I"AW

A. That the mortgage recording tax imposed by Section 253

of the Tax Iaw is to be measured by the total debt secured.

f lre total debt secured by the mortgage dated May 1, L974, from

appl icant ,  F i rs t  F iscal  Fund Corp. ,  to  Lawrence Kadish was

$2 ,7OO,000 .00 ,  t he  cons ide ra t i on  f o r  wh i ch  was  $ I , 095 ,000 .00

advanced by Lawrence Kadish to  appl icant ,  F i rs t  F iscal  Fund

Corp., at the t ime of the execution of the mortgage and

$I ,605,000.00 by Lawrence Kadish agreeing to  make the payments

due f rom appl icant ,  F i rs t  F iscal  Fund Corp. ,  to  Broadway Savings

Bank pursuant to a f irst mortgage and note between said part ies

dated November 15,  L972,  and to  Wi lco Proper t ies Corp.  pursuant

to a second mortgage and note between said part ies dated

November l-5, 1972. Furthermore, the debts from applicant, First

Fiscal Fund Corp., to Lawrence Kadish and to Broadway Savings

Bank and Wi lco Proper t ies Corp.  were separate and d is t inct .  Each

debt ran to a different party and was secured by a separate

mortgage which might be foreclosed independently of the other.

T l rerefore,  a  mortgage record ing tax in  the sum of  $33,750.00

was  due  upon  the  sum o f  $2 ,7OO,000 .00 ,  wh ich  l a t t e r  sum cons t i -

tuted the total debt secured by the mortgage from applicant,

F i rs t  F iscal  Fund Corp. ,  to  Lawrence Kadish,  un less sa id mortgage

was otherwise exempt pursuant to Section 255 of the Tax Law.
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B.  Tt rat  the mortgage dated May l ,  L974,  f rom appl icant ,

F i rs t  F iscal  Fund Corp. ,  to  Lawrence Kadish d id not  come wi th in

the exemption provided by Section 255 of the Tax Law since said

mortgage was not  recorded to correct  or  per fect  the mortgages

da ted  November  15 ,  L972 ,  f rom app l i can t ,  F i r s t  F i sca l  Fund  Corp . ,

to  Broadway Savings Bank or  Wi lco Proper t ies Corp.  or  pursuant

to some prov is ion or  covenant  there in or  to  impose an addi t ional

mortgage on property other than that covered by said mortqages

as addi t ional  secur i ty  for  the or ig ina l  debts.

c .  Tt rat  the appl icat ion of  F i rs t  F iscal  Fund Corp-  is

den ied .

DATED: Albany, New York STATE TAX COMMISSION

March I l ,  7 .975

PRESTDM{T


