
STATE OF NEW YORK

STATE TAX COMMTSSION

In the Mat ter  o f  the Appl icat ion

o f

DELMAR REALTY CORP.

to Review a Determinat ion under  Ar t ic le  t l
of the Tax Law with Reference to Mortgages
Recorded July  27,  1973,  and subsequent
the re to .

DETERMINATION

Appl icant ,  Delmar Real ty  Corp. ,  2L9 East  B3rd Street ,  New

York,  New York,  has f i led an appl icat ion to  rev iew a determinat ion

under  Ar t ic le  1I  o f  the Tax Law wi th  reference to  mortgages recorded

Ju ly  27 ,  1973 ,  and  subsequen t  t he re to .

Upon not ice to  a l l  in terested par t ies,  a  formal  hear ing was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of

the State Tax Commiss ion,  B0 Centre Street ,  New York,  New York,

on January 15,  L974,  dt  11:05 A.M.  Appl icant  appeared by Fenton &

Morse ,  Eses . ,  (Lee  R .  Fen ton ,  Esg .  and  Seymour  L .  Morse ,  Esg .  o f

counsel ) .  The fncome Tax Bureau appeared by SauI  Heckelman,  Esg. ,

(So lomon  S ies ,  Esg .  o f  counse l ) .
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por t ion of  the condominium subject  to  the construct ion mortgage

or  a pro rata percentage of  the ent i re  condominium pro ject?

FINDINGS OF FACT

1.  On or  about  December 17,  L97L,  appl icant ,  Delmar Real ty

Corp. ,  f i led a dec larat ion establ ish ing a p lan for  condominium

ownership of premises 539 Dune Road, I,{esthampton Beach, Suffolk

County,  New York.  The proper ty  consis ted of  two parcels  des ignated

parcel  t 'At r  and parcel  i lB ' r  respect ive ly .  f t  proposed that  sa id

condominium would conta in 37 uni ts  in  e ight  bu i ld ings,  four  of

which uni ts  were a l readv under  construct ion.

2.  Af ter  the aforesaid doeuments were f i led,  one sect ion of

the condominium was constructed by Delmar Realty Corp., the individual

uni ts  soId,  and purchase money mortgages taken back by the corpora-

t i on .

3.  Thereaf ter  in  the summer of  1973,  appl icant ,  Delmar Real ty

Corp.  r  needed money to  construct  a  second sect ion consis t ing of

16 uni ts .  I t  appl ied to  the Do1lar  Federa l -  Savings and Loan

Associat ion of  Malverne for  a  construct ion loan to  compl-ete the

condominium development .

4 .  On March 14,  L973,  Delmar Real ty  Corp.  executed and

del - ivered to  Dol l -ar  Federa l  Savings and Loan Associat ion of  Malverne

i t s  mor tgage  secu r ing  the  sum o f  $355 ,000 .00  cove r ing  a  pa rce l  o f
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real property located in the town of Southampton, Suffolk County,

New York, known as 539 Dune Road. The said mortgage was duly

recorded in  the of f ice of  the suf fo lk  county c lerk  on March 20,

L973,  in  Volume 667L of  Mortgagles at  Page L62 and the fu l l  mor tgage

tax  due  the reon  i n  the  sum o f  $2 ,662 .50  was  pa id .  The  pa rce l  con -

s i s t ed  o f  un i t  Nos .  1 ,  2 ,  L2 ,14  t o  20  and  33  t o  38  as  shown  on

the aforesaid condominium plan together  wi th  an in terest  as tenant

in common in the common elements of the condominium described in

the aforesaid dec larat ion of  condominium.

5 .  The rea f te r ,  du r ing  the  yea r  L973 ,  L4  o f  t he  16  un i t s  cove red

by the construct ion mortgage issued by Dol1-ar  Federa l  Savings and

Ioan Associat ion of  Malverne were so ld.  The uni ts  were re leased

from the construction mortgage and new purchase money mortgages were

placed thereon by the ind iv idual  purchasers.  One uni t  was paid for

in  cash and one uni t  was used as a super in tendentrs  apar tment .  The

fo l l ow ing  tab le  i nd i ca tes  the  spec i f i c  de ta i l s  o f  t hese  t ransac t i ons .

Uni t  No. Mortgagor % of Common
Elements

Mortgage Mortgage
T a x  P a i d  I s s u e d

Rei l -1y
Casano

Thomas ino
Gersh
Delmar

2 .7943
2 .8326
2 .6642
2 .8555
2 .6029
2 .7943

Or ig ina l
Commit .

$  23 ,000
2  3 ,000
20 ,000
2  1 ,  000
2  O ,  0O0
21 ,000
19 ,000

$  172 .50
r72 .5O
150 .00
157 .50
l_50 .00
15  7 .  50
142 .50

$2  6 ,  500
26 ,5OO

2  5 ,  000
24 ,OOO
24 ,OOO

A d d , l
Tax  Pa id

$ l_  7 .  5o
0 .00

86.4 ' l *
20.  oo
80 .69*

I
2

T2
L4
15
16
I7



Unit No. Mortgagor

-4 -

% of common Original
Elements Commit .

Mortgage Mortgage
Tax Paid fssued

A d d  ' 1

Tax  Pa id

1B
19
20
33
34
35
36
37
3B

De lmar  2 .448 I
C rane  2 .7254
De lmar  2 .9168
Kan t row i t z  2 . ' 7254
Koen ig  2 .9L68
De1mar  2 .6642
Her t z  2 .8556
Cohen  2 .6029
Jacobson  2 .7943
TOTAL 4 \ .L934

' t  pa id under  protest

$ 20,o0o
23,000
24 ,OOO
23 ,O00
24 ,OOO
2 3 ,000
24 ,OOO
23 ,000
24 ,OOO

$355 ,000

$  150 .00
I72 .5O
18o.oo
L72 .5O
180 .00
172 .50
180 .00
L72 .5O
180 .00

$2  , 662  . 5O

$21 ,000
25 ,OOO
26 ,OOO
24  ,5OO
24 ,OOO
24 ,OOO
25 ,500
26 ,5OO
26 ,OOO

$67 .32 t '
10 .00
92 .34*

7 .50
0 .00

84 .47*
90 .22 *
99 .45*
95  . 60 *

CONCLUSIONS OF I,AW

A. That  sect ion 339ee of  the Real  Proper ty  Law prov ides for

a credi t  against  the mortgage tax othenvise payable upon a purchase

money mortgage where a por t ion of  the proceeds of  a  construct ion

mortgage are appl ied to  a uni t  in  a condominium. This  credi t  is

determined by mul t ip ly ing the mortgage tax paid upon the construct ion

mortgage by the pro rata percent  o f  the uni t  buyerrs  in terest  in

the common e lements.  In  comput ing th is  credi t ,  the pro rata per-

centage requi red to  be used by Delmar Real ty  Corp.was a percentage

of  the ent i re  condominium pro ject  covered by the declarat ion and
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of fer ing p lan and not  just  a  percentage of  the por t ion of  the

condominium project covered by the construction mortgage.

B.  That  the appl icat ion of  Delmar Real ty  Corp.  is  denied.

DATED: Albany, New York
October  8,  L975

STATE TAX COMMISSION
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