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STATE OF NEW YORK

STATE TAX COMMISSION

In the

to Revi -ew a
o f  t he  Tax
Tax  -  1974 .

Ma t te r  o f  t he  App l i ca t i on

o f

JOSEPH A.  DE LORENZO

Dete rm ina t i on  under  A r t i c l e  11
Law w i th  re fe rence  to  a  Mor tgage

DETERMTNATION

App l i can t ,  Joseph  A .  De lo renzo  o f  10 f  Pa rk  Avenue ,  New York ,

New York ,  has  app l i ed  fo r  rev iew  o f  a  de te rm ina t i on  under  A r t i c l e  11

o f  t he  Tax  Law,  w i th  re fe rence  to  an  i ns t rumen t  reco rded  j -n  the  o f f i ce

o f  t he  Reg i s te r  o f  New  Yo rk  Coun ty  on  o r  abou t  May  7 ,  L974 .  (F i t e

Number  1847 ) .

Upon  no t i ce  o f  a l }  i n te res ted  pa r t i - es ,  a  fo rma l  hea r ing  was

he l -d  be fo re  Pau l  B .  Coburn ,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces  o f  t he

S ta te  Tax  Commj -ss ion ,  Two  Wor ld  T rade  Cen te r ,  New York ,  New York ,

on  Janua ry  l - 5 ,  L976  a t  1 :15  P .M .  App l i can t  appea red  by  L i nde rbaum

anr l  Yn r rnc r  t r sqs  .  (A lan  H .  Young ,  Ese .  ,  o f  counse l  )  .  The  M lsce l l - an -
G r r u  r v u r r 6 t  ! u \

eous  Tax  Bu reau  appea red  by  Pe te r  C ro tLy ,  Esq .  ( James  A .  Sco t t ,  Esq .

o f  counse l - ) .

fSSUE

Whethe r  t he  mor tgage  reco rd lng  tax  was  due  on  the  en t i re  mor t -

gage  l -oan  amoun t  on  mor tgages  ass igned  by  app l i can t  Joseph  A .

T )o l . n r .onzn  u ihq  a l so  owned  the  fee  s imp le  i n  t he  mor tgaged  p rope r t i es ,
Y v ! v I  v l l a v  t  Y Y I r \
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to The Manhat tan Savi -ngs Bank where mortgage record ing tax had

been  pa id  on  the  p r i o r  reco rd ing  o f  t he  ass i -gned  mor tgages  and

f  h o  q  s s . i  c l n m a n t s  t o  e n n l  i  c a n l  n r n r r i  r 1  e d  t . h e f ,  f . h o s e  n a r t i e S  i n t e n d e d
* - - * o - - - . - - - - J D  U v  O } J - b / r l v q I I U  y l v v l u v u

l - h r  t  t h e  m o r , t  o 2  t r ?  s  s h e ' l  I  n o t  m e r s e  - i  n  t h e  f  o c  s - i  m n l  e  -
5 s 6 v  

u f l r r l / l e  '

FINDINGS OF FACT

l - . ono rabou tMayT .  r gT )4 ,app l i can t JosephA 'De lo renzo

ass - ip ,ned  two  mor tgaEes  to  The  Manha tLan  Sav ings  Bank  as  secu r i t y

f o r  a  mor tgage  l oan  o f  $325 ,000 .00 .  A t  t ha t  t ime ,  The  Manha t t an

Sav ings  Bank  wou ld  on l y  accep t  t he  ass ignmen t  on  the  cond i - t i on  tha t

n o  m o r t c r A c r e  r e n o r d i n o  t a r r  n n e s t i o n  r e m A i n e d .  u n r e s o l v e d .  C o n s e q u e n t l y ,
r r v  f r r v !  v b u b e  v r r r b  \ a 4 e  v

app l i can t  d . ra f ted  two  checks  to  the  New York  C i t y  Reg is te r  f o r  mor t -

gage  reco rd j - ng  t ax  i n  t he  sums  o f  $2 ,  O  26  . 50  and  $2 ,036  . 00  .  The

la t te r  check  was  marked  r rPa id  und .e r  p ro tes t t t  s i nce  app l i can t  con -

tended  tha t  no  mor tgage  reco rd ing  tax  was  due  to  the  ex ten t  o f  t he

n r ine ina - l  r t eb t  on  wh ich  mor tgage  reco rd ing  tax  was  pa id  on  the  p r i o r
y r  + r r v + I / e

r eco rd ing  o f  mo r tgages  on  t he  sub jec t  p rope r t i es .

2 .  On  Augus t  B ,  L973 ,  t he  T roy  Sav ings  Bank  conso l i da ted  and

ass igned  f ou r  mo r tgages  t o  app l i can t ,  Joseph  A .  De lo renzo .  Th i s

ass ignmen t ,  reco rded  i -n  the  o f f i ce  o f  t he  c i t y  Reg is te r  o f  New York

Coun ty  i n  Ree l  289  page  f9O,  p rov ided  tha t  i t  was  the  i n ten t i on  o f

the  pa r t i es  the re to  tha t  t he  mor tgages  were  no t  t o  merge  i n  the  fee

c i m n r a  h r r J -  r d e r e  t o  C o n t i n u e  a S  e X i s t i n g  l i e n S  O n  t h e  p r e m i s e s .
D - L I I I P f , E ,  U  \ l U  w

These  conso l i da ted  mor tgages  cons t i t u ted  one  o f  t he  two  mor tgages

ass igned  to  The  Manha tLan  Sav ings  Bank  on  o r  abou t  May  T ,  1974 .
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3 .  On  Ju l y  31 ,  L973 ,  Sy l v ia  F lo ren t i ne  and  the  su rv j - v lng

t rus tees  under  the  w i l l  o f  I r v i ng  Gor in  ass igned  a  mor tgage  to

app l - i can t ,  Joseph  A .  De lo renzo .  Th i s  ass ignmen t ,  reco rded  i n  the

o f f i ce  o f  t he  C i t y  Reg is te r  o f  New York  Coun ty  i n  Ree l  2BT  page  9L5  '

n rn r r i r ro r t  t ha l  t he  ass i  Enmen t  sha l l  no t  ope ra te  as  a  merge r  o f  t he
y r v v { u u u

ass igned  mor tgage  w i th  the  fee .  Th i s  ass igned  mor tgage  was  the  o the r

mar- t 'a51e pss iprnar i  r .o  Tho M2nhat tan Savings Bank on or  about  May 7,r l l v t  u 6 o 6 u  s u e f 6 r r v u

1 0 7  u

4 .  Mor tgage  reco rd ing  tax  had  been  pa id  on  the  sum o f  t he

n p i n n i n q l  d a h t  n f  q n n r r r Y i m e t e l r r  A l 6 ?  O O O  n n  s c n t t r e d  h r r  t h e  n r i n r '
I J I - - J - r . L U ) - P O " L  U C U L /  v r  A y I J r v A r r r l d , u g I J  9 f , u J r u v w . v v  o u v u r v u  v J

mor tgages .

CONCLUSIONS OF LAW

A.  Tha t  bo th  t he  mor tgages  ass igned  t o  app l i can t ,  Joseph  A .

Delorenzo by The Troy Savings Bank and Sylv ia  F lorent ine and the

su rv i v ing  t rus tees  under  the  w i l l  o f  I r v i ng  Gor in ,  dJ -d  no t  merge

w i th  the  fee  s imp l -e  he ld  by  app l i can t  s ince  bo th  ass ignmen ts  s ta te

the  i n ten t i on  tha t  t he  mor tgages  were  no t  t o  merge  i n  o r  w i th  the

fee  s imp le  200  Eas t  64 th  S t .  Co rp .  v  Man ley  37  N  Y  2d  744  wh i ch

modd .  44  A  D  2d11 .

B.  That  the amount  of  pr inc ipa l  debt  involved j -n  the record i -ng

o f  t he  ass iEnmen t  o f  t he  two  mor tgages  made  by  app l i can t  Joseph  A '

De lo renzo  t o  The  Manha t t an  Sav ings  Bank  t o  secu re  a  l oan  o f  $325 ,000 .OCt

shou ld .be reducedby theamoun to f t hep r i nc i pa ldeb to fmor tgages

r o a n r d a d  a l .  n ' i o r  n n i n i s  i n  t i - m e  o n  w h i c h  t h e  t a x  h a d  b e e n  p a i d '
I  g u w f  u g u  o v  y r  r v r

Ci ty  o f  New York  v .  Murphy  36  A  D  2d '  658 .
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C .  Tha t  t he  paymen t  o f  $2 ,036 .00  by  check  ' f  pa id  unde r

n r -o te  s t  r r  a  s  mor t  s l se  re r :o r r i  i  nc "  t a  x  on  o the r  t han  the  d i f  f  e rencev b s b v

be tween  t he  p r l nc i pa l  deb t  o f  $225 ,000 .00  and  t he  p r l nc i pa l  deb t

secu red  by  p r i o r  mo r tgages  on  t he  sub jec t  p rope r t y  on  wh i ch  t he

tex  was  nn - i r 1  -  was  e r roneous l y  co l l ec ted  by  t he  reco rd ing  o f f i ce ry e 4 u  t

s ince  th i s  amoun t  i s  no t  sub jec t  t o  t ax  under  A r t i c l e  l t  o f  t he

Tex  T ,Av r  n r r r s r ran t  t o  t he  mean ing  and  i n ten t  o f  sec t j -on  250  the reo f  .

D .  Tha t  t he  app l i ca t i on  o f  Joseph  A .  DeLo renzo  i s  g ran ted

and  t he  C i t y  Reg i s te r  o f  New  Yo rk  Coun ty  i s  he reby  d l r ec ted ,

n r r r " s r rnn l -  t o  sec t i on  263  o f  t he  Tax  Law ,  t o  r e fund  t o  sa id  app l i can ty u r  p

t he  sum o f  $2 ,036 .00  .

STATE TAX COMMISSIONDATED:  A lbany ,  New York

December  B ,  L976 I
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