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sCAtg rAX corltvtrssroN
' / /  / - lL
I  l o v - ' t  I

rn the Matter of the Application

o f

CO}IOES . INDUSTRIAL_ TERI,IINAL, INC.

to Review a Determination under Art icle tI
of the Tax Law with reference to a Mortgage
recorded JanuarT 4, L974

DETERMINATION

Appl icant ,  Cohoes Indust , r ia l  Terminal ,  Inco,  has f i led an

application wit i  the State Tax Conmission pursuant to Art icle 11

of the Tax law to review a deterrnination by the l"liscellaneous Tax

Bureau that a mortgage executed, by it and recorded on January 4,

L974, was subject, to addit ional" mortgage recording tax in the sum

of  $750.00 p lus penal t ies as prov ic i "ed by Iaw.

Upon notice to alL interested part ies, a formal hearing was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  i t  the of f ices of

the State Tax Commission, 2 World Trade Center, New York, New Yorkr

on March 19, L974, at  10:45 A.M. Appl icant appear€d by Skadden,

Arps ,  S la te ,  Meagher  &  F Iom,  Esqs . ,  (Leon  C .  Bake r ,  Esq .  ,  o f  Couns< i l ) .

f ire l" l iscel laneous Tax Bureau appeared by SauI Heckelman, Esq[.,

(F ranc i s  X .  Boy lan ,  Esq . ,  o f  Counse l )  .

IssuE
'{hat. portion of, a "wrap around" leqj;elro}d mgltgaggjlgnr_.

arrplicant, Cohoee Industrial Termi

the "wrap,jr9.gg" motrttagee wae subjecl_to* the mortgqge regording

tax ?

FINDINGS OT tsACT

1. Oir or about Dr:cember 31, L973, applicant, Cohoes Industrial

Terminal ,  Inc. ,  purchased f rom $t raker  Estatee,  fnc. ,  a  long term
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leasehold of an apartment project known as Sparrowbush Apartments

and located on Sparrowbush Road in Latham, New York for the surn

o f  $205 ,000"00 .  The  o r i g ina r  reasehorc l  was  c rea ted  by  a  rease

dated August  28,  1969,  between Latham Sparrowbush.Corp.  as 1and_

l-ord and shaker Estates, rnc. as t,enant" A memorandum of said

J-ease was recorded, in the off ice of the crerk of the county of

Al .bany on August  30,  1968,  in  L iber  I95O cp 39,

2.  on or  about  December 3I ,  L973,  and s imul taneously  wi th

the purchase of  the aforesaid leasehold,  appl icant ,  Cohoes

rndustr ia l  Terminar ,  rnc.  r  ds rnot r tgagor ,  executed a purchase

money leasehold mortgage to shaker Estates, rnc., €19 mortgagee,

in  t i re  sum of  $ IoO,oo0.oo,  mortgaging the leasehold creat ,ed by

the lease dated August 28; 1968, between Latham Sparrowbush Corp.

as landrord and shaker Estates, rnc. as tenant. The mortgage

provided that the principal of the mortgage was to be paid in

f i ve  annua l  i ns ta l lmen ts  o f  920 ,000 .00  each ,  w i thou t  i n te res t ,

commencing December 31, Lg74. Ttris mortgage $ras recorded in

the office of the clerk of the county of Arbany on Januau 4, Lg74i

in Liber 2053 p. 895 and a mortgage recordinq tax in the sum of

$750 .00  was  pa id  t t re r€on .

3,  on or  about  December 31,  1973,  and s imul taneously  wi th

the execution of the instruments anci transactions referred to

in the prior two paragraphs, applic.ant, cohoes Industrial Terminal,j
I

rnc.r Ets mortgagor, execut,ed a "w::rp qfound mortgage,' to r,eon c. j

Baker and Gloria Baker as trustee; of ther coleman capital corpo-

rat ior r  &nployees Prof i t  shar i r i ; . ,  Trur , - ,  (her :e inaf ter  re ferred to

as ' l l laker " ) ,  in Lhe sum of $205. 0c o. oO inortgaging the Leasehold

created by the lease dated Augu.qf 2d, 196g, between Latham

sparrowbush corp. as landlord and stiakef Esfates, rnc. as

which rease was no$, owned by app.r. i . , lr i l l t l  cohoes rndustrial

tenant,

Terminai,, I nc .
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Tl ' re  mortgage prov ided that  the pr inc ipa l  srun of  $ .20S,000.00 was

to beeome due and payable on December 3I ,  1999,  wi th  in terest

L l re reon  compu ted  f rom December  3 I ,  L973 ,  d t  t he  ra te  o f  $38 ,000 .00

per  annum fo r  t he  yea r  L974 ,  a t  t he  ra te  o f  $28 r0O0.0O pe r  annun

through December 31, LgB2, and thereafter at the rat,e of 9% payable

monthly on the f irst, day of each month, and to be paid on .fanuary I,

Lg74r arrd, on the f irst day of each month thereafter. The mortgage

fu r the r  p rov ided  as  fo l l ows :

"T l r is  inor tgage is  a wrap around mortgage which encompasses
a senior  mortgage of  $ I00,000 in tended to be recorded s imul-
taneous ly  he rew i th .

Under  cer ta in  condi t ions speci f ied in  the uot ,e  which th is
mo-rtgage secures, the mortgagee hereunder is required to
make principal and int,erest payrnents on the senior mortgage,
but al l  such payments are for the account of the mortgagee
and not for the account of the mortgagor. ' l

This mortgage was recorded in the off ice of the clerk of the

County of Albany on January 4, L974, in Liber 2O53 p. 884 and a

mortgage record ing tax in  the sum of  $787.50 was paid therreon.

No sworn stat,ement requesting a part ial exemption from mortgage

recording tax was f iLed at the t ime of recording.

4. fhe act,ual cash advaneed by Baker to applicant,, Cohoes

Indus t r i a l  Te rm ina l ,  I nc . ,  v ras  $ I05 ,000 .00 ,  wh ich  was  used  by

applicant to pay Shaker Estates, Inc. the balance of the purchase

price for the l-easehold referred to in paragraph "l" over and abovi:
i

the purchase money mortgage referred to in paragraph "2". i
I

5. On , fanuary 16, L974, the Mrscel laneous Tax Bureau advisedl

€re Albany County Clerk that the mort,jage recording tax due upon

the mortgt"age from applicant, Cohoes Industrial Terminal, Inc. to

Baker ,  re ferred to  in  paragraph "3" ,  was $1,537.50 computed upon

the sum of  $205,000.00,  that  there was no basie for  exempt ing a

$100,000.00 por t ion of  ea id montgage,  and that  s incc no sworn
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statement  request ing exempt ion was f i led at  record ing '  DO exemp-

tio:r siroulcl have been al lowed. It  cl irec'Lecl the Albany coutrty

c jerk  to  co l lect  addi t ional  mortgage record ing tax in  the sun

of  $?50.00 p lus t 'he penal t ies prov ide 'C for  by sect ion 258 of

' the Tax Law.

6.  on January 2 |1,  Lg74,  appl . icant ,  Cohoes Industr ia l  Terminal ,

Inc. ,  d.emanded a hearing on the issue of wtrat port ion of the

$250 ,000 .00  mor tgage  f rom i t  t o  Bake r ,  re fe r red  to  i n  pa rag raph  "3 " '

was subject  to  the mortgage record ing tax '

CONCLUSIONS Otr LAW

A.T l ra t themor tgagerecord j .ng tax imposedbysec t ion253

--g:Ltire Tax Lirw is to be measured by the tgtal debt secured' The

total clebt, secured by the mortgage from applicant, cohoas rndust'r ial

Te rm ina l ,  I nc .  t o  Bake r  was  $205 ,OOO.OO,  the  cons ide ra t i on  fo r  wh iCh

h ras$ fO5 ,O00 .00 incashadvancedbyBake r toapp l i can t "Cohoes

Industr ia l  Terminal ,  Inc. ,  a t  the t ime of  the execut ion of  the

mortgage ancl  $ I00,000.00 by Baker  agreeing to  make the f ive

g20,000.00 payments due from qppl icant,  Cohoes Induetr ia l  Terminal ' ' i

Inc.  to  Shakef  Estates,  Inc. ,  pur f ;uant  to  the purehase money mort -

gagebe tween t t r e two la t t e rpa r t i es . I n l ggg ,when themor tgage

from appl icant ,  cohoes Indus 'br ia l  Terminal ,  Inc. ,  to  Baker  became

clue,  a  pf inc ipa l  payment  of  $205,000.00 wOuld be requi red to  sat is fy

saj-d mortcJaqe. Furthermore, the debts from applicant'  Cohoes

Inc lust r la l  TelT$inal ,  Ine.  tO Shaker  Estates,  Ine '  and to  Baker

were separate and d is t inct , .  Each debt  ran to  a d i f ferent  par ty

ancl was secured by a €iepai:a;e mortgage which might be foreclosed

inciependently of the othe::. Therefore, a mortgage recording tax

in  the  sum o f  $ I ,53? .50  was  c lue  upon  t ' he  sum o f  $205 'OOO'00 '  wh ich

latter sl lm constituted the total debt secured by the mortgage

from applicant, Cohoes Industria} Tenninal, I ,nc. to Baker,

unless said mortgago vraE otherwise exempt pursuant to section 255 1-+

of  the TclX Ldw.
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B.  fhat  the mortgage or  a por t ion thereof ,  f rom appl icant ,

Col roes I r rdust r ia l  Terminal ,  fnc. ,  to  Baker  d id  not  come wi th in

tlrr:  exr:nrpLion provided by sec{: ion 255 of t lee Tax Law since saicl

n lor tgaqc was not  recorc led to  correct  or  per fect  the mortgage f ro tn

app l i can t ,  Cohoes  Indus t r i a l  Te rm ina I ,  I nc . ,  t o  Shake r  Es ta tes ,

Inc.  or  pursuant  to  Eome prov is ion or  covenant  there in or  to

impose an addit ional mortgage on property other than that

covered by saicl mortgage as addit ional security fot the original

iudebb.edness.

C.  .  That  t i re  appl icat ion of  Cohoes Industr ia l  Terminal ,  Inc.

i s  den iec i .

DATED: Albany, New York

Ivtay 20, L974

STATE TA)( CO}OIISSION

COMMISSIONER

."'l -/,/,/ l'


