
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ROBERT C. BELL, JR.

to Review a Determination under Art icl-e
It of the Tax Law with Reference to an
Inst rument  recorded Januarv 25,  L972.

DETERMINATION

App l i can t ,  Rober t  C .  Be l l ,  J t . ,  has  f i l ed  an  app l i ca t i on  w i th

the State Tax Commiss ion pursuant  to  Ar t ic le  l I  o f  the Tax Law to

rev iew a determinat ion bv the Miscel laneous Tax Bureau that  an inst ru-

ment  executed by h im and recorded on January 25,  1972,  was subject  to

the mortgage recording tax.

Upon not ice to  a l l  in terested par t ies,  a  formal  hear ingT was

held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commiss ion,  B0 Centre Street ,  New York,  New York,  or l

May  22 ,  1973 ,  a t  1 :30  P .M.  App l i can t  appeared  p ro  se .  The  M isce l -

laneous Tax Bureau appeared by Saul  Heckelman,  Esq. ,  (James Scot t ,

u :n - ,  o f  Counse l ) .

ISSUE

Is an executory contract for the sale of real property between

a partnership as vendor and one of i ts partners as vendee subject

to the mortgage recording tax?

FINDINGS OF FACT

1 .  O n  o r  a b o u t  N o v e m b e r  1 5 ,  1 9 6 0 ,  R o b e r t  C .  B e l l ,  J r . ,  a n d

John M. Lyden formed a partnership which purchased 186 acres of

land located in the Town of Lewisboro, Westchester County, New York.

The par tnersh ip  agreement  p rov ided tha t  Rober t  C .  8e11,  JT .  wou ld



2 -

provide two-thirds and John M. Lyden would provide one-third of

the cost  and expenses.  IL  fur ther  prov ided that  prof i ts  would be

shared in  propor t ion to  the investment  except  that  Rober t  C,  Bel I ,  Jx . ,

who was to  be the managing par tner ,  would receive,  in  addi t ion '  20%

of the share of  the prof i t  accru ing to  John M. Lyden-

2.  Subsequent ly ,  Rober t  C.  Bel I  ,  ,J t ,  and John M. Lyden formed

another  par tnership which purchased an addi t ional  97 acres of  land

cont iguous to  the acreage referred to  in  the pr ior  paragraph.  The

partnership agreement provided thaL each partner would provide one-

hal f  o f  the cost  and expenses.  I t  fur ther  prov ided that  prof i ts

would be shared in proport ion to the investment except that Robert C.

BeI l ,  J r . ,  who was to  be the managing par tner ,  would receive,  in

addi t ion,  2O% of  the share of  the prof i t  accru ing to  John M. Lyden.

3 .  On  January  11 ,  L972 ,  Rober t  C .  Be I l ,  Jx .  and  John  M.  Lyden

indiv idual ly  and as par tners doing business as Lewisboro Associates

Company and Lake Kitchawan Associates entered into a contract with

ADB Real ty  Corporat ion to  se l l  to  sa id corporat ion 283 acres of

land owned by them in the Town of Lewisboro, Westchester Countyr

New York .  The  pu rchase  p r i ce  was  $1 ,135 ,000 .00  payab le  $35 ,000 .00

upon  the  s ign ing  o f  t he  con t rac t ,  $74 ,000 .00  by  the  pu rchase r  tak ing

sub jec t  t o  o r  assuming  ex i s t i ng  mor tgages  and  $ I ,025 ,600 .00  on  Lhe

del ivery of  the deed.  The c los ing of  t i t le  was condi t ioned upon

the purchasers obta in ing cer ta in  author izat ions f rom state,  local

and Federa l  author i t ies wi th in  38 months f rom the date of  the

contract .  I f  the purchaser  fa i led to  obta in such author izat ions,

i t  could cancel  the contract  and the se l lers  would be ent i t led to

re ta in  the  $35 ,000 .00  pa id  on  con t rac t .  The  con t racL  fu r the r
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prov ided that  DWS Hold ings,  Inc, ,  a  corporat ion af f i l ia ted wi th

the purchaser ,  would lend to  Rober t  C.  BeI l ,  J r ,  the sum of

$200,000.00 secured by a mortgage on the proper ty  being so ld to

ADB Real-ty Corporation.

4 .  On  Janua ry  11 ,  L972 ,  Robe r t  C .  Be I l ,  J t . ,  execu ted  a

mortgage note payabte to DWS Holdings, Inc. in the sum of

$2001000 .00 .  The  no te  was  payab le  on  March  l l ,  L975 ,  o r  a t  t he

t ime of  the c los ing of  t i t le  to  the proper ty  set  for th  in  the

contract  o f  January 11,  L972,  re ferred to  in  the pr ior  paragraPh'

which ever evenL occurred sooner, The note further provided that

John M, Lyden ind iv idual ly  and as a par tner  of  Lewisboro Associates

Company and Lake Kitchawan Associates would have no personal

l iab i l i ty  in  connect ion wi th  the note.

5 .  On  January  11 ,  L972 ,  ds  secu r i t y  f o r  t he  no te  re fe r red  to

in  the prev ious paragraph,  Rober t  C-  Bel I ,  JE.  and John M. Lyden,

ind iv idual ly  and as par tners doing business as Lewisboro Associates

Company and Lake Kitchawan Associates, executed a mortgage on the

283 acres owned bv them in the Town of Lewisboro, Westchester County,

New York to  DWS Hold ings,  rnc.  in  the sum of  $200,000-00-  The mort -

gage conta ined the same condi t ions as set  for th  in  the note referred

to in the prior paragraph. The mortgage was recorded in the off ice

of  the Westchester  Countv Clerk on Januarv 25,  1972,  in  L iber  7409

Page 618 of mortgage and a mortgage recording tax in the sum of

$1 ,500 .00  was  pa id .

6 .  On  Januarv  LL ,  1972 ,  Rober t  C .  Be l I ,  Jx . ,  and  John  M.  Lyden ,

ind iv idual ly  and as par tners doing business as Lewisboro Associates

Company and Lake Kitchawan Associates as sellers and John M. Lyden,
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ind iv idual ly ,  Ers purchaser  entered in to a contract  where in the

sellers agreed to seII the 283 acres owned by them in the Town

of Lewisboro, Westchester County, New York, to the purchaser for the

sum o f  $200 ,010 .00  payab le  $10 .00  on  the  s ign ing  o f  t he  con t rac t  and

$200 ,000 ,00  on  the  c los ing  o f  t i t 1e .  The  con t rac t  p rov ided  tha t  t he

c los ing of  t i t le  was to  take p lace on the tenth day af ter  the note

referred to in paragraph 4, became due or 38 months and ten days

f rom the date of  the contract .  I t  fur ther  prov ided that  i f  the

mortgage referred to  in  paragraph 5 was d ischarged of  record pr ior

to  the date set  for  the c los incr  o f  t i t le  then the contract  would

be of  no force or  e f fect .  I t  a lso prov ided that  the purchaser  had

the  r i gh t  t o  pay  o f f  t he  $200 ,000 .00  mor tgage  and  to  rece i ve  c red i t

for  sa id palzment  at  c los ing.  The contract  was recorded in  the of f ice

of  the Westchester  Countv Clerk on Januarv 25,  L972,  in  L iber  7037

of  deeds at  page 55.  A mortgage record ing tax was not  pa id at  the

t ime of  the record inq of  sa id contract ,

7 .  On March L,  L972,  the Miscel laneous Tax Bureau advised the

Westchester County Clerk that the contract referred to in paragraph 6,

was subject  to  a mortgage record ing tax in  the sum of  $1,500.00 upon

the grounds that said contract was an executory contract for the

sale of real property under which the vendee has or is entit led to

possess  i on .

B .  On  May  2 ,  1972 ,  Rober t  C .  8e11 ,  J r . ,  demanded  a  hea r ing

on the issue of  whether  the aforesaid contract  was subject  to  the

mortgage record ing tax.
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CONCLUSIONS OF LAW

A. That  a par tner  has no personal  r ights  in  any speci f ic

proper ty  of  a  par tnership of  which he is  a  member.  Any real

estate which the par tnership owns is  con5idered personal ty  and,

in  essence,  the only  per t inent  proper ty  which the par tner  possesses

i s  a  c la im  fo r  an  accoun t ing ,  I n  Re  Dumares t ' s  Es ta te  146  M isc .

442 ,  262  N .Y .S .  450  (Su r .  C t .  K ings  Co . ,  1933 )  ;  La  Russo  v .

Pa lad ino ,  109  N .Y .S .  2d ,  627  (Sup ,  C t . ,  K i ngs  Qo r  r  1951 )  ;  I n  Re

Es ta te  o f  Havemeye r ,  L7  N .y .  2d  2L6 ,  270  N .Y .S .  2d  L97  (1966 ) .

B.  That  accord ingLy,  John M. Lyden,  the contract  vendee,

was not  in  possession of  the real  proper ty  owned by the par tnerships

of  which he was a par tner  on January 11,  1972,  when he entered in to

an executory contract  wi th  the par tnerships for  the purchase of  the

real  proper ty  owned by them, and therefore,  the sa id contract  was

not  subject  to  the mortgage record ing tax imposed on cer ta in

executory contracts  by sect ion 250 of  the Tax Law.

C .  Tha t  t he  app l i ca t i on  o f  Rober t  C ,  Be l l ,  J r .  i s  g ran ted .

DATED: Albany, New York
F e b r u a r y  4 ,  L 9 7 4

STATE TAX COMMISSION
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