
STATE OF NEW YORK

STATE TAX COMMTSSTON

fn the Matter of the Application

o f

wooDMERE KNOLLS, INC.

to Review a Determination under
Article l1 of the Tax Law with
reference to a Mortgage Record.ed
on  June  1 I ,  1973 .

DECISION

Appl icant ,  Woodmere l { r ro l ls ,  Inc. ,  has f i led an appl icat ion

with the State Tax Commission pursuant to Art icle I l  of the Tax

Law to review a determination by the Miscellaneous Tax Bureau

with reference to a mortgage recorded on June lI ,  L973, in the

off ice of the Clerk of Nassau County in Liber 9L77 of mortgages

page 111.  Upon not ice to  a l1  in terested par t ies,  a  formal

hear ing was held before PauI  B.  Coburn,  Hear ing Of f icer ,  a t

the off ices of the State Tax Commission, 2 World Trade Center,

New York,  New York,  on March 19,  L974,  Er t  9 :15 A. i { .  Appl icant

appeared by Schi f fmacher ,  Cul1en,  Rochford and Farre1l ,  Esqs. ,

(John M. Farre l l ,  Esq. ,  o f  counsel )  .  The Income Tax Bureau

appeared by Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,  Esg.  ,  o f

counse l )  .

ISSUE

Was a mortgage dated May 29, Lg73, from applicant, Woodmere

I( r ro l ls ,  Inc. ,  to  Rel iance Federa l  Savings and Loan Associat ion,

a supplementa l  mortgage to the extent  o f  $1,000,000.00 to  a

mortgage dated June 3,  1970,  between said par t ies pursuant  to

section 255 of the Tax Law?

FINDINGS OF FACT

1.  Appl icant ,  Woodmere l t ro l ls ,  Inc. ,  was the owner in  fee

s imple of  proper ty ,  improved wi th  of f ice bui ld ings,  located at
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100 Garden City Plaza and 200 Garden City Plaza in the Vil lage

of Garden City, County of Nassau, State of New York, and known

respect ive ly  as sect ion 44,  B lock A,  Lots  1476A and 14768*,  and

section 44, Block A, Iots 1475A and l-475B on the Land and Tax

Ivlap of the County of Nassau, which said property is hereinafter

referred to  respect ive ly  as parcel  1  and parcel  2 .

2. On or about June 9, L969, a mortgage note in the amount

o f  S3 ,500 ,000 .00  secu red  by  a  f i r s t  mor tgage  on  pa rce l  1 ,  was

made and executed by applicant, Woodmere lhol ls, Inc., to the

Reliance Federal Savings and Ioan Association. The mortgage was

recorded in the off ice of the Clerk of the County of Nassau in

Liber of mortgages 9482r page L, on June 12, 1959, and a mortgage

tax thereon in  the amount  of  $17,500.00 was paid by appl icant ,

Woodmere l t ro l ls ,  Inc. ,  to  the Nassau County Clerk.

3. On or about June 3, L97O, a mortgage note in the amount

o f  $4 ,000 ,000 .00 ,  secu red  by  a  f i r s t  mor tgage  on  pa rce l  2 ,  was

made and executed by applicant, Woodmere l(nol1s, Inc. to Reliance

Federal Savings and Loan Association. ILre mortgage was recorded

in the off ice of the Clerk of the County of Nassau in Liber of

mortgages B52Br page 227,  on June 5,  I97O, and a mortgaqe tax

thereon in  the amount  of  $30,000.00 was paid by appl icant ,

Woodmere ltrol ls, Inc., to ttre Nassau County Clerk.

4.  Rel iance Federa l  Savings and Ioan Associat ion only

advanced  S3 ,000 ,000 .00  o f  t he  $4 ,000 ,000 .00  no te  secu red  by

the aforesaid f irst mortgage on parcel 2, and on or about,

January 10,  1973,  a recast  and modi f icat ion agreement  was

entered in to by and between appl icant ,  Woodmere l (no1ls ,  Inc. ,

and Rel iance Federa l  Savings and Loan Associat ion,  acknowledging

the  advanc ing  o f  on l y  $3 ,000 ,000 .00  and  p rov id ing  fo r  t he  repay -

ment  of  the same by appl icant ,  Woodmere l t ro l ls ,  Inc. ,  wi th
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in terest  a t  9  I /2  percent  on or  before Deeember 31,  L976.  Tt r is

inst rument  was not  recorded.

5 .  No  pa r t  o f  t he  sa id  mor tgage  tax  o f  $30 ,000 .00  pa id  by

the appl icant ,  Woodmere l t :o l ls ,  Inc. ,  to  the Nassau County Clerk

in connection with the recording of the aforesaid f irst mortgage

on parcel 2 was ever refunded or repaid. to i t ,  although only

$3 ,000 ,000 .00  o f  t he  $4 ,000 ,000 .00  mor tgage  no te  f o r  wh i ch  t he

aforesaid.  mortgage was secur i ty  was advanced.

6.  Between June 9,  L969 and May 29,  L973,  the pr inc ipa l

balance of the aforesaid mortgage note and the mortgage securing

the same eneumbering parcel I  was reduced by applicant, Woodmere

I t ro  I I s ,  I nc .  ,  f  r om $3  ,  500 ,  000  .  00  to  $3  ,  427  ,78 I .  99  .

7. Tlrere was no reduction in the principal amount of the

mortgage note as recast  and modi f ied by the aforesaid recast

and modi f icat ion agreement  dated Januaq,z 10,  L973,  and on May 29,

L973,  the pr inc ipa l  ba lance of  the same and of  the mortgage

secu r i ng  i t  r ema ined  a t  $3 ,000 ,000 .00 .

B. On or about May 29, 1973, a mortgage note in the amount

o f  $3 ,572 ,218 .0 I ,  secu red  by  a  mor tgage  on  pa rce l s  1  and  2  was

made and executed by applicant, Wood,mere l(rtol ls, Inc., to

Relj-ance Federal Savings and Loan Association. The mortgage

was recorded in the off ice of the Clerk of the County of Nassau

in L iber  of  mortgages 9177,  page 11I ,  on June 11,  L973r  dr ld  a

mortgage tax thereon in  the amount  of  $26,791.50 was paid by

applicant, Woodmere ltrol ls, Inc., to the Nassau County Clerk,

$7 ,500 .00  o f  wh ich  was  pa id  under  p ro tes t .

9. By a consolidation, extension and spreader agreement

dated May 29,  L973,  and recorded in  the of f ice of  the Clerk of

the County of  Nassau in  L iber  of  mortgages 9L77,  page L2I ,  on

June I I ,  L973,  the aforesaid three mortgages were consol idated,
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each with the other, to form one f irst mortgage in the amount of

$ l0 ,OOO,000.OO encumber ing both parcels  I  and 2 and extended for

a term to expi re on May 29,  1983.

10.  On or  about  June 11,  L973,  dt  the t ime of  record ing of

the aforesaid mortgagre encumbering both parcels 1 and 2, a

statement  under  oath,  Pursuant  to  the prov is ions of  sect ion 255

of the Tax Law, of the facts on which an exemption from the mort-

gage tax was claimed, was submitted to the Nassau County Clerk,

by appl icant ,  Woodmere l (no11s,  Inc.

I I .  On  Ju l y  L6 ,  L973 ,  app l i can t ,  Woodmere  lA to l l s ,  I nc - ,

f i led an appl icat ion for  a  refund of  $7,500.00 of  the mortgage

record ing tax of  $26,791.50 paid.  a t  the t ime of  the record ing

of the mortgage dated May 29, L973, upon the grounds that

$1 ,000 ,000 .00  o f  sa id  mor tgage  cons t i Lu ted  a  supp lemen ta l

mortgage to the mortgage dated June 3, I97O, pursuant to

sect ion 255 of  the Tax Law.

L2.  On JuIy  26,  L973,  the Miscel laneous Tax Bureau denied

appl icant ,  Woodmere I t ro l ls ,  Inc. ,  appl icat ion for  re fund of

$7,500.00 of  the aforesaid mortgagle record ing tax.

13 .  On  AugusE 6 ,  L973 ,  app l i can t ,  Woodmere  l t : o l l s ,  I nc . ,

demanded a hearing before the State Tax Commission with reference

to the denia l  o f  the aforesaid appl icat ion.

CONCLUSfONS OF LAW

A. That the mortgage dated May 29, L973, made and executed

by appl icant ,  Woodmere Knol ls ,  rnc. ,  to  the Rel iance Federa l

Sav ings  and  Ioan  Assoc ia t i on  i n  t he  sum o f  $3 ,572 ,218 -01 ,  on

wh ich  a  mor tgage  tax  o f  $26 ,79 I .50  was  pa id  d id  no t  cons t i t u te

a supplemental mortgage to the mortqage dated June 3, T97O, made

and executed by sa id appl icant  to  sa id sav ings and loan associat ion
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i n  t he  sum o f  $4 ,000 ,000 .00  on  wh ich  a  mor tgage  tax  o f  $30 ,000 .00

was paid,  in  accordance wi th  the meaning and in tent  o f  sect ion 255

of  the Tax Law,  s ince the May 29,  L973,  mortgage was not  recorded

for the purpose of correcting or perfecting or pursuant to some

provision or covenant of, or for the purpose of imposinqr a l ien

upon, property not originally covered by or not described in the

June 3, L97O, mortgage and therefore, a mortgage tax was due upon

the fulI amount of said mortgage at the t ime of recording in

aecordance with the meaning and intent of the aforesaid section

and of section 253 of the Tax l,aw. The fact that an addit ional

$1 ,000 ,000 .00  cou ld  have  been  advanced  by  the  sav ings  and  l oan

association to the applicant without the payment of addit ional

mortgage tax pursuant to the June 3, L970, mortgage did not

cause  $1 ,000 ,000 .00  o f  t he  May  29 ,  L973 ,  mo r tgage  t o  be  a

nontaxable supplementat  mortgage to the aforesaid June 3,  L97O'

mortgage.

B.  That  the appl icat ion of  Woodmere lAro l ls ,  Inc. ,  is

denied.

DATED: Albany, New York
November 4, L974

STATE TAX COMMISSION

COMMISSIONER

LI,I;\
COMMISSIONER


