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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

PAULA A. VIAL CORPORATION

to Review a Determination that a Mortgage
Record ing Tax in  the Sum of  $750.00 was
Due on the Recording of a Deed, dated
August  18,  L964,  f rom Inst i tu t ion Serv ice,
Inc.  to  Paula A.  V ia l  and Recorded in  the
Off ice of  the Ci ty  Regj -s ter ,  Queens County
on AugusL 2A,  L964,  in  L iber  76A6 of  Deeds
a t  Page  L64 .

DETERMINATTON

Appl icant ,  Paula A.  V ia l  Corporat ion,  has f i led an appl icat ion

to review a determi-nation that a mortgage recording tax in the sum

of  $750-00 was due on the record ing of  a  deed,  dated August  IB,

1964,  f rom Inst i tu t ion Serv ice,  Inc.  to  Paula A.  V ia l  and recorded

in the Of f ice of  the Ci ty  Regis ter ,  Queens County on August  20 '  L964,

in  L iber  7686 of  Deeds at  Page L64.

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing

Off icer ,  er t  the of f ices of  the State Tax Commiss ion,  BO Centre

S t ree t ,  New York ,  New York ,  o r l  Ju l y  18 ,  L973 ,  d t  1 :15  P .M.

Appl icantr  dppeored by Kepecs & Fr ischer ,  Esgs. ,  ( t { i l ton Kepecs,

Esq- ,  o f  Counsel )  .  The Ci ty  Regis ter ,  Queens County appeared by

Norman  Red l i ch ,  Esq . ,  (A lex  We iss ,  Esq . ,  o f  Counse l ) .  The  M isce l l a -

neous Tax Bureau appeared by Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,

Esq . ,  o f  Counse l ) .

ISSUE

Did the

cons t i tu te  a

deed from fnsti tr.rt ion

refunding subject Lo

S e r v i c e ,  I n c .  t o  P a u l a  A ,  V i a l

the mortgage recording tax of the
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mortgage debt created by the mortgage from Carlyle Shopping Center,

I nc .  t o  I ns t i t u t i on  Serv i ce ,  I nc .?

FINDINGS OF FACT

l .  On March 22,  1953,  Car ly le  Shopping Center ,  Inc.  borrowed

$150 ,000 .00  f rom Ins t i t u t i on  Serv i ce ,  I nc .  The  l oan  was  secu red

by a mortgage on property located in Queens County, New York and

known as Carlyle Shopping Center. The mortgage was recorded in

the Of f ice of  the Ci ty  Regis ter ,  Queens County on March 26,  L963,

in Liber BL46 of Mortgages at Page 285 and the ful l  mortgage record-

ing tax due was paid thereon.

2.  On August  18,  L964,  Car ly le  Shopping Center ,  Inc.  by

warranty  deed conveyed to Inst i tu t ion Serv ice,  fnc.  the real

property secured by the mortgage referred to in the preceding

paragraph. The deed was recorded in the Off ice of the City Register,

Queens County on AugusL 20,  L964,  in  L iber  76BG of  Deeds at  Page L62.

The deed contained the fol lowing provision:

"subject to a secondary mortgage in the sum of
$15O,OOO wi th in terest  g iven to  Inst i tu t ion
Serv i ce ,  I nc - ,  and  sa id  mor tgage  sha l l  no t  i n
any event or in any respect be merged with this
deed but each and every covenant, term and
prov is ion thereof  shal l  surv ive th is  grant  and
remain in  fu I I  force and ef fect .  "

3 .  On August  l -8 ,  Lg64,  fnst i tu t ion Serv ice,  Inc.  by warranty

deed conveyed to Paul-a A. Vial, the real property secured by the

mortgage referred to  in  paragraph "1" .  The deed was recorded in

the Of f ice of  the Ci ty  Regis ter ,  Queens County,  on Auglust  20,

L964,  in  L iber  7686 of  Deeds at  Page 164.  The deed conta ined.  the
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fo l lowing prov is ion:

"Subject to a secondary mortgage in the sum of
$150,000 wi th  in terest  g iven to  Inst i tu t ion
Serv ice,  Inc. ,  and sa id mortgage shal l  not  in
any event or in any respect be merged with this
deed but each and every covenant, term and provision
thereof shall  survive this qrant and remain in ful l
force and ef fect .  "

mortgage recording tax was paid at the t ime of the recording

th is  deed.

4 .  On  March  30 ,  L972 ,  Pau la  A .  V ia l ,  by  ba rga in  and  sa le

deed conveyed to Paula A- ViaI Corporation, the real property

secured by the mortgage ref erued to in paragraph "1", The deed

was recorded in the Off ice of the City Register, Queens County

on  Apr i l  6 ,  L972 ,  i n  Ree l  561  a t  Page  L696 .

5 .  On  March  30 ,  L972 ,  I ns t i t u t i on  Serv i ce ,  I nc .  i n

cons ide ra t i on  o f  t he  sum o f  $115 ,39O.76  ass igned  the  mor tgage

referred to in paragraph ' t1" to Phoenix Mutual Life Insurance

Co. by an assignment in writ ing. The assignment was recorded in

the Of f ice of  the Ci ty  Regis ter ,  Queens Countyr  on Apr i l  6 ,  1972,

in  Reel  551 at  Page 1694.  A mortgrage tax j -n  the sum of  $ I ,442.5O

was demanded by the City Register in connection with the recording

of  sa id ass ignment  and was paid under  protest  by appl icant .

6 .  On  May  25 ,  L972 ,  app l i can t ,  Pau la  A .  v ia l  Co rpo ra t i on ,

made an application to the State Tax Commission for a refund of

the mortgage record ing tax paid by i t  in  the sum of  $L,442.5O.

7 .  On  Oc tobe r  24 ,  1972 ,  t he  app l i can t ,  Pau la  A .  V ia l

Corporation, was ad.vised by the Miscellaneous Tax Bureau that

no mortgage recording tax was due on the assignment of the
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mortgage f rom Inst i tu t ion Serv ice,  Inc.  to  Phoenix  Mutual  L i fe

Insurance Co.  f t ,  however ,  s tated that  a  mortgage record ing tax

in the sum of  $750.00 should have been paid on the record ing of

the deed,  dated August  IB,  L964,  f rom Inst i tu t ion Serv ice,  Inc.

to  Pau1a A.  Via l ,  s ince th is  const i tu ted a refunding of  the

mortgage referred to  in  paragraph " l ' t .  I t  fur ther  s tated that  the

tax was considered paid on Apr i l  6 ,  L972,  tog ieLher  wi th  a penal ty

due of  $34L.25,  by v i r tue of  the payment  referred Lo in  paragraph "5" ,

and that  appl icant  was therefore ent i t led to  a refund of  $35I .25.

CONCLUSIONS OF LAW

A. That  s ince the deed,  dated August  lB,  L964,  f rom Car ly le

Shopping Center ,  Inc.  to  fnst i tu t ion Serv ice,  Inc.  conta ined a

speci f ic  prov is ion that  the mortgage f rom Car ly le  Shopping Center ,

I nc .  t o  I ns t i t u t i on  Serv i ce ,  I r r c . ,  da ted  March  22 ,  1963 ,  shou ld

not merge with the deed, therefore, there was no merger of the

mortgage with the fee, since an express recital in a deed from a

mortgagor to a mortgagee that the mortgage is not to merge in the

fee prevents a merger .  38 N.Y.  Jur .  5260;  Jones On Mortgages

(Bth Ed-)  51089;  Amer ican Savinqs & Loan Associat ion v .  E idelberc l

54  M isc .  2d .  668 ,  283  N .Y .S .  2d ,  255 ,  (Sup .  C t .  Rock land  Co ,  L967 ) .

The original mortgage debt remained recoverable although the mortgagee

would have had to f i rs t  apply  h is  in terest  in  the premises to  the

payment of the debt secured by the mortgage by foreclosing the

mortgage. The fact Lhat the mortgagee held the t i t le to the

premises would not  be an obstac le to  forec los ing the mortgage.

Eqan  v .  Eng ieman ,  L25  App .  D i v .  743 ,  I I 0  N .Y .S .  366  ( I s t  Dep t .  1908 ) .
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Therefore,  when Inst i tu t ion Serv ice,  Inc.  conveyed the premises

to Paula A.  V ia l  on August  18,  L964,  a new debt  or  ob l igat ion was

not  created,  s ince the debt  which the mortgage of  March 22,  1963

created was st i l l  recoverable.  Thus the deed,  dated August  IB,

L964,  f rom Inst i tu t ion Serv ice,  Inc.  to  Paula A.  V ia l  d id  not

create a new and further indebtedness other than the indebtedness

secured by the mortgage of ir larch 22, 1963r drrd hence was not

subject to the mortgage recording tax imposed by section 253 of

the Tax Law.

B.  That  the appl icat ion of  Paula

granted and the City Register, Queens

to refund to saj-d applicant the sum of

DATED: Albany, New York
November 27,  1973

A.  Via l  Corporat ion is

County is hereby directed

$ r  , 442  . 50  .
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