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STATE OF NEI./ YORK
STATE TAX COMXISSION

a Mortgage
In the ldafter of *h*xht**Joo<

:
Executed by Eft SmilVICK CORPORATION

to :
A. J. ARMSTRONG COMPATIY, INC.

:
Xoo< >ocRdofi eurtoa*rtmocrft <x >OtnlatsHa,r>.onx

AFFIDAVIT OF MAITING
OF XOTICE OT DECISION
BY (CERTTFTED) r{Art

x*iofrx&of
lrescuxden<*rcOc*r8x)<
Ix>Inrc>Srr<th>({rEr(?{$

)uo.th€<
a

State of New York
County of Albany

Martha Funaro , belng duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 26Xh day of September ,J-9'73, she served the within

Notice of Decision (or Determinatlon) by (certtfied) mall upon SEE ATTACHED LIST

(representatlve of) the petitioner in the wlthirr

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: SEE ATTACHED LIST

and by depostting same enclosed in a postpaLd properly addressed nrapper Ln a

(post office or offlcial deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent firrther says that the said addressee is the (representatl.ve

of) petltl"oner herein and that the addrees set forth on said wrapper is the lagt

known address of the (representatl.ve of the) petitioner.

Sworn to

26th day

before ne this

of Septem



A.
850
New

App l i can ts :

Senvick Corporation
1OL Seneca Street
Buffalo, New York

Representat ive:

Arnold B.  Gardner ,  Esq.
T2O Delaware Avenue
Buffalo, New York

Countv Treasurer :

Mr. Frank Gawronski
Commiss ioner  of  F inance
Erie County Treasurer
45 Church Street
Buf fa lo ,  New York

J. Armstrong Company, fnc.
ftrird Avenue
York, New York
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M I L T O N  K O E R N E R

Dated: A1bdrly, New york

September 26,  L973

Senvick Corporation
70L Seneca Street
Buffalo, New york

Gent lemen:

P1ease take notice of the DETERMINATION
of  the State Tax Commiss ion enclosed herewi th.

Please take further notice that pursuant toSect ion(s)  25L of  tha Tax Law,  anyproceeding in  cour t  to  rev iew an adverse deci_
sion must be commenced within 4 Months
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of taxdue or refund al lowed i i  accordaice with thisdecis ion or  concern ing any other  mat ter  re la t ive
hereto qay be addressed 6 the unders igned.
These wil l  be referred to the prop.i-pirty for
rep l y .

g r A l E  T A I  C O M M t S S t O T {

H E A R I X G  U X I T

E O W A R O  R O O K

' E C R E T A i Y  T O

c 0 M M t s S t o N

ADDNESS YOUR REPLY TO

Enc.

cc :  Pe t i t i one r ' s
Law Bureau

Representat ive

OFFTCER



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of a tr4ortgage

Executed by

SNVICK CORPORATION

to

A. J. ARMSTRONG COMPANY, INC.

DETERMINATION

Tlris proceeding was init iated by applicant, Senvick Corporation,

pursuant to ttre provisions of section 25L of the Tax Law to review

the act of the recording off icer of Erie County in recording the

instrument in the form of a mortgage dated Apri l  6, 1966, executed

by senvick corporation to A. J. Armstrong company, rnc., recorded

in the of f ice of  sa id record ing of f icer  on Apr i l  6 ,  1966,  in  Book 6658

of Mortgagles, dt page 2BL; the determination of the recording off icer,

i f  dDY, and the application of Art icle 11 of the Tax Law thereto.

Upon not ice to  a l l  in terested par t ies,  a  formal  hear ing was held

before Lawrence A.  Newman,  Hear ing of f icer ,  a t  the of f ices of  the

state Tax commission, Building #9, state campus, Arbany, New york,

on Ju ly  15,  1969,  dt  10:00 A.M.  senvick corporat ion appeared by

Kavinoky, cook, Hepp, sandler & Gardner, Esqs., (Arnold B. Gardner,

Esq. ,  o f  Counsel ) .  f t re  Miscel laneous Tax Bureau appeared by Edward H.

Bes t ,  Esq . ,  ( so lomon  s ies ,  Esq .  and  A tbe r t  J .  Ross i ,  Esq . ,  o f  counse r ) .

ISSUE

Was an addit ional mortgage recording tax due for the recording

of a mortgage dated Apri l  6, L966, executed by Senvick Corporation

to A. J. Armstrong company, rnc. upon the grounds that i t  was a

mortgage for an indefinite amount?
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FINDINGS OF FACT

1. A. J. Armstrong Company, Inc. lent one milt ion two hundred

thousand  do l l a rs  ($L ,200 ,000 .00 )  t o  two  co rpo ra t i ons ,  each  o f  wh ich

was a subsidiary of a conrmon parent. Said loan was made by the

Iend ing  o f  f ou r  hundred  thousand  do l l a rs  ($400 ,000 .00 )  t o  H  S t ree t

Corporation and by the lending of eight hundred thousand dollars

($800 ,000 .00 )  t o  Senv i ck  Corpo ra t i on .

2.  A mortgage dated Apr i l  6 ,  L966,  was executed by Senvick

Corporation to A. J. Armstrong Company, Inc. and. was recorded in

the of f ice of  the record ing of f icer  o f  Er ie  County on Apr i l  6 ,  1966,

i n  Book  6658  o f  Mor tgages ,  page  2BL .

3,  The aforesaid mortgage rec i ted,  in  par t ,  that  i t  was g iven

"to secure the payment of an indebtedness in the sum
of  ErGHT HUNDRED THOUSAND DOLLARS ($e00,000.00)  Iaw-
fu l  money of  the U.S.  to  be paid in  accordance wi th
Note of even date herewith *t(* and an addit ional sum
of ONE I{UNDRED THOUSAND DOLLARS ($f00,000.00) as set
forth in Rid.er attached herewith according to a certain
bond,  note or  ob l igat ion bear ing even date herewi th ***

4.  The aforesaid mortgage fur ther  prov ided in  par t  that ,

"In addit ion to the note above mentioned, this mortgage
shal l  secure any and a l l  fur ther  loans or  indebtedness
or obligations owed or to be owed by the Mortgagor to
the Mortgagee, however and whenever arising, and whether
under  th is  inst rument  or  o t t rerwise,  inc lud ing but  not
t imited to the obligations of the Mortgagor to the
Mortgagee under a certain guarantee agreement dated
Apri l  6, L966, given by the Mortgagor to the Mortgagee
guaranteeing the obligations of H Street Corporation
to the Mortgagee, l imited, however, to a continuing
l iab i l i ty  under  such guaranty not  in  excess of  one
hund red  t housand  do l l a r s ,  ( $100 ,000 .00 ) .  * * *

"Any defaul t  under  a cer ta in  mortgage dated Apr i l  6 '
L966,  hav ing H Street  Corporat ion,  as mortgagor ,  and
A.  J .  Armstrong Company,  Inc. ,  as mortgagee,  shal l
const i tu te a def  au l t  under  th is  mortgf  age.  "

5.  At  the record ing of  the aforesaid mortgage on Apr i l  6 ,  L966,

there was paid to  the record ing of f icer ,  mor tgage record ing tax of

$4 ,  000 .00 .

6. At recording of t tre aforesaid mortgage statement sworn to

Apr i l  6 ,  L966,  by Manuel  S.  Winston,  Execut ive Vice Pres ident  o f

Senvick Corporat ion was f i led wi th  the record ing of f icer  in  which
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exemption from mortgage recording tax computed upon the sum of

$100 ,000 .00  was  reques ted  pu rsuan t  t o  sec t i on  255 ,  i t  be ing  asse r ted

therein that the mortgage was supplemental to that extent to a

mortgage simultaneously recorded therewittr dated Apri l  6, L966,

executed by H Street Corporation to A. J. Armstrong Company, fnc.

TLre af f idav i t  speci f ica l ly  prov ided

"Tthe total sum being advanced by A. J. Armstrong
Company, Inc. to H Street Corporation and Senvick
Corporation and secured by said mortgaqes is the
sum o f  $1 ,  200 ,  000 .00 .  TL re  add i t i ona l  $100 ,  000 .00
referred to  as co l la tera l  in  each mortgage is  so-
cal led "cross-col la tera l " ,  eact r  mortgage standing
to secure that amount of the borrowings by the
other  corporat ion,  and sa id addi t ional  to ta l  o f
$2O0,OOO.O0 does  no t  rep resen t  any  add i t i ona l
advance of  funds,  proper ty ,  or  considerat ion of
any  k ind  wha tsoeve r .  To  the  ex ten t  o f  $ I00 ,000 .00
in each case, the two said mortgrages are supplemental
mortgages within ttre meaning of section 255 of the
Tax Law of the State of New York and as suctr create
or secure no further or new indebtedness other than
the principal indebtedness secured by said mortgfages,
respec t i ve l y  $400 ,000 .00  i n  the  case  o f  H  S t ree t
co rpo ra t i on ,  and  $800 ,000 .00  i n  the  case  o f  senv i ck
Corporat ion.  "

7.  I t re  mortgage referred to  in  the af f idav i t  dated Apr i l  6 ,  L966'

executed by H Street Corporation to A. J. Armstronq Company, Inc.
t

was recorded in  the of f ice of  sa id record ing of f icer  on Apr i l  6 ,  L966,

in  Book 6651rpage 263.  A mortgage record ing tax of  $2,000.00 was paid

at  record inql .  Tt re sa id mortgage secured an indebtedness of  $400,000.00

in accordance wi th  a note of  even date.  I t  fur ther  conta ined a

prov is ion that

"In addit ion to the note above mentioned, this mortgage
shal l  secure any and a l l  fur ther  loans or  indebtedness
or obligations owed or to be owed by the Mortgagor to
the Mortgagee, however and lthenever arising, and whether
under this instrument or otherwise, including but not
l imited to the obligations of the Mortgagor to the
Mortgagee under a certain guarantee agreement dated
Apr i l  6 ,  L966,  g iven by the.Mortgagor  to  the lv tor tgagee
guaranteeing the obligations of SENVICK CORPORATION
to the Mortgagee, l imited, however, to a continuingl
l iabi l i ty under such guaranty not in excess of ONE
HUNDRED THOUSA\TD DOLT,ARS ( $100, 000 . 00 ) . "



4 -

CONCLUSfONS OF I"AW

A. That the mortgage dated Apri l  6, L966, executed by Senvick

Corporation to A. ,f  - Armstrong Company, Inc. secured not less than

$900 ,000 .00  cons i s t i ng  o f  no te  i ndeb tedness  o f  $800 ,000 .00  and

guaranty l iab i l i ty  o f  $100,000.00 and in  addi t ion thereto,  fur ther

loans or indebtedness or obligations not determinabl-e from the

terms of the mortgage and therefore the mortgage secured an indefinite

amount within the meaning of section 256 of the Tax Law.

B.  Tt rat  the guaranty l iab i l i ty  o f  $ f00,000.00 referred to  in

the mortgage dated Apr i t  6 ,  1966,  executed by Senvick Corporat ion

to A. J. Armstrong Company, fnc. did not constitute a supplemental

mortgage in accordance with Lhe meaning and intent of section 255

of the Tax Law, and therefore a mortgage recording tax was due on

said amount  at  record ing.

C. That t l .e aff idavit of Manue1 S. Winston, Executive Vice

Pres ident  o f  Senvick Corporat ion,  dated Apr i I  6 ,  L966,  const i tu ted

a sworn statement limiting ttre maximum amount secured under any

contingency by the mortgage dated Apri l  5, 1966, from Senvick

Corporat ion to  A.  J .  Armstrong Company,  Inc.  to  $900,000.00 and

therefore such amount should have been ttre basis for assessj-ng

the mortgage recording tax at recording in accordance with the

meaning and in tent  o f  sect ion 256 of  the Tax Law.

D .  Tha t  a  mor tgage  reco rd ing  tax  o f  $4 ,500 .00  was  due  a t

record ing and therefore a balance of  $500.00 is  due together  wi th

addit ional tax pursuant to section 258 of the Tax Law at the rate

of one-half percent per month or fraetion of a month from the date

o f  reco rd .

DATED: Albany, New York

September 26,  L973

COMMISSIONER


