
$TATE OP NEW YORK
STATE TAX COMHISSION

Ihree Instruments
In the tlafter of Ehg>Oet*Alurr

:
Executed by 06(1021 BROADv{AY, INC. and

H STREET CORPORATION with A- J. ARMSTRONG
COMPASTY, INC. 

:
xf €lXr>d@fi .tnfr{tf ff f i{t0ffi f €CryXrcffiiXtOOf

AFTIDAVIT OF MAITINC
OF NOTICE OT DECISION
BY (CERTTFTED) HArt

aoeeJffil(xx
@ rF<un6

a

State of New York
County of A1bany

Martha Funaro I being duly sworn, deposes and says that

she is an qnPloyee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 25th day of September , 1973 , she served the within

Notice of Decision (or Determination) by (certtfied) mall upon SEE ATTACHED LIST

(representatlve of) the petitioner in the wlthirr

proeeedingr by enelosing a true copy thereof in a securely sealed postpaLd

wraPPer addressed as follows: SEE ATTACHED LIST

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclusive care and custody of

the United States Post 0fflce Department withln the State of ilew York.

Ttrat deponent firrther says that the said addressee ia the (representative

of) petltLoner herein and that the addregs set forth on said wrapper is the last

known address of the (representative of the) petitLoner.

Sworn to before me thls

of Sept



Appl icants :

IO?L Broadway,  Inc.
7OL Seneca Street
Buffalo, New York

H Street Corporation
7OL Seneca Street
Buf fa lo ,  New York

A. J. Armstrong Company, Inc.
850 Third Avenue
New York, New York

Representat ive:

Arnold B.  Gardner ,  Esq.
L2O Delaware Avenue
Buf fa lo ,  New York

County Treasurer :

Mr. Frank Gawronski
Commissioner of Finance
Erie County Treasurer
45 Church Street
Buffalo, New York
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Dated: A1bany, New york

September 26,  Lg73

gTAIE TAr  Co|1Mts5 to t l

xe rn r xc  [ n t t

E O W A R O  R O O K

SECRETARY TO
c0MM l s9  t oN

AODRESS YOUN REPLY TO

L02L Broadway,  Inc.
701 Seneca Street  and
Buffalo, New york

Gent lemen:

Sec t i on  ( s )  25 l -
proceeding in  cour t  to
sion must be commenced,
from the date of this

H Street Corporation
7OI Seneca Street
Buffalo, New York

Please take not ice of the DETERMINATfON
of  the  Sta te  Tax  Commiss ion  enc losed herewi th .

Pl-ease take fur ther  not ice that pursuant to

Any inquir ies concerning the computation of tax
due or refund al lowed i i  accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto T?y be addressed t6 the unders igned.
T' l :ese wil l  be referred to the proper pirty for
reply .

of the Tax Law, any
rev iew an adverse deci -
within 4 Months

no t i ce .

Verlf  truly yours,

Enc .

cc :  Pe t i t i one r , s
Law Bureau

Paul B. Coburn
HEARING OFFICER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Three Instruments

Executed by

1021 BROADWAY, INC. and
H STREET CORPORATION DETERMINATION

with

A. J. ARMSTRONG COMPANy, rNC.

This  proceeding was in i t ia ted by appl icants ,  LO2I  Broadway,  Inc,

and H Street  Corporat ion,  pursuant  to  the prov is ions of  sect ion 251

of  the Tax Law to rev iew the act  o f  the record ing of f icer  o f  Er ie

County in recording an instrument in the form of a mortgage dated

December 4,  1967,  executed by Io2I  Broadway,  rnc.  to  A.  J .  Armstrong

Company,  Inc. ,  recorded in  the of f ice of  sa id record ing of f icer  on

December 7,  L967,  in  Book 6850 of  Mortgages,  page 276i  an inst rument

in the form of a mortg:age dated December 4, L967, executed by

H Street  corporat ion to  A.  J .  Armstrong company,  rnc. ,  recorded on

December  7 ,  L967 ,  i n  Book  6850  o f  Mor tgages r  page  27L ;  and  an  i ns t ru -

ment in the form of a Consolidation and Spreader Agreement dated

December 4,  1967,  executed by A.  J .  Armstrong company,  rnc.  wi th

1021 Broadway,  Inc.  and H Street  Corporat ion,  recorded on December 7,

L967 ,  i n  Book  7425  o f  Deeds r  page  86 ,  t he  de te rm ina t i ons  o f  t he

record ing of f icer ,  i f  dr i / r  and the appl icat ion of  Ar t ic le  11 of  the

Tax Law thereto.

upon not ice to  a l l  in terested par t ies,  a  formal  hear ing was

held before Lawrence A.  Newman,  Hear ing Of f icer ,  a t  the of f ices of
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State Tax Commiss ion,  Bui ld ing #9,  State Campus,  Albany,  New York,

on  Ju l y  15 ,  L969r  d t  10 :00  A .M.  H  S t ree t  Corpo ra t i on  and  102 I  B roadway ,

Inc.  appeared by Kavinoky,  Cook,  Hepp,  Sandler  & Gardner ,  Esqs.

(arnold g.  Gardner ,  Esq. ,  o f  Counsel ) ,  The Miscel laneous Tax Bureau

appeared by Edward H.  Best ,  Esq.  (Solomon Sies,  Esg.  and Alber t  iL

Ross i ,  Esq . ,  o f  Counse l )  .

ISSUE

Was a morLgage recording tax due for the recording of two

mortgages and a consolidation and extension agreement dated

December 4,  L967,  executed by H Street  Corporat ion and LO2L Broadway,

Inc. to A. .f .  Armstrong Company, Inc. upon the grounds that they did

not constitute supplemental mortgages?

FINDINGS OF FACT

l .  A mortgage dated December 4,  L967,  was executed by 1021

Broadway, Inc. to A. i I .  Armstrong Company, Inc. and was recorded

in the of f ice of  the record ing of f icer  o f  Er ie  County on December 7,

L967,  in  Book 6850 of  Mortgagesr  page 276.  The sa id mortgage rec i ted

in par t ,  that  i t  was g iven

" to secure the palzment of an indebtedness in the
sum o f  $309 ,000 .00  l aw fu l  money  o f  t he  U .S .  t o  be
pa id  $60 ,169 .47  by  H  S t ree t  Corpo ra t i on  * * *  and
$248 ,830 .53  by  Senv ick  Corpo ra t i on  * * *  t o  be  pa id
in accordance with the terms of a certain extension
agireement between H Street Corporation and the
mortgagee and a certain letter agreement between
Senvick Corporation and the mortgagee, both bearing
even date herewi th *** .  19.  This  mortgage is  g iven
by the mortgagor to the mortgagee as collateral
security for the performance by the mortgagor of i ts
obligations to the mortgagee pursuant to a certain
quaranty of even date herewith pursuant to which the
mortgagor has guaranteed to the mortgagee the payment
of obligations due to the mortgagee from H Street
Corporat ion and Senvick Corporat ion,  ***  a f f i l ia ted
corporations of the mortgagor. "
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2.  A mortgage dated December 4,  L967,  was executed by H Street

Corporation to A. J. Armstrong Company, Inc. and was recorded in said

of f ice on December 7,  L967,  in  Book 6850 of  Mortgagesr  pa$e 27L.  The

said mortgage contained the same preamble recitat ion as in the mort-

gage executed by IO21 Broadway, Inc. to the effect that i t  secured

indeb tedness  i n  t he  sum o f  $309 ,000 .00  to  be  pa id  $50 ,169 .47  by

H Street  Corporat ion and $248,830.53 by Senvick Corporat ion in

accordance with the terms of the extension agreement and letter

agreement  there referred to ;  and a lso

"19 .  Th i s  mor tgage  i s  g i ven  as  co l l a te ra l  secu r i t y ,
not only for the indebtedness owing from the mortgagor
to the mortgagee,  but  a lso to  secure the obl igat ions
of the mortgagor to the mortgagee under and pursuant

to a certain guaranty given by the mortgagor to the
mortgagee with respect to certain indebtedness due
to the morLgagee from Senvick Corporation *** an
af f i l ia ted corporat ion of  the mortgagor ,  which indebt-
edness is  descr ibed in  a cer ta in  le t ter  agreemenL of
even date herewiLh. "

3.  An inst rument  in  the form of  a  consol idat ion and extension

agreement dated December 4, L967, was executed by A. J. Armstrongi

Company,  Inc.  wi th  1021 Broadway,  Inc.  and H Street  Corporat ion,

and was recorded in  sa id of f ice on December 7,  L967,  in  Book 7425

of  Deedsr  page 86.  I t  rec i ted the consol idat ion of  three mortgages:

a)  A mortgage dated Apr i l  6 ,  L966'  bY H Street  corpo-
rat ion to  A.  J ,  Armstrong Company,  fnc.  s tated to  be
in  the  p r i nc ipa l  sum o f  $400 ,000 .00 ,  reco rded  i n
Book  6658r  page  263 ;

A mortgage dated December 4,  L967,  by H Street  Corpo-
rat ion to  A.  J .  Armstrong Company,  Inc.  s tated to  be
in  the  p r i nc ipa l  sum o f  $309 ,000 .00 ,  reco rded  i n
Book  5850r  page  27L ;  and

A mortgage dated December 4,  L967,  by 1021 Broadway,
Inc.  to  A.  J .  Armstrong Company,  Inc.  s tated to  be
in  the  p r i nc ipa l  sum o f  $309 ,000 .00 ,  reco rded  i n
Book  6850r  page  276 .

b )

c )
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It further recited that the l iens of the three mortgages were

spread to constitute one l ien upon al l  of the property described in

the three mortgages secur ing $309,000.00,  and that

" the t ime of  paymenL of  sa id pr inc ipa l  sum secured
by sa id bonds or  notes and mortgages,  e ls  modi f ied
by this agreement, hereby is extended so that the
same shall  be due and payable in accordance with
the terms and prov is ions of  a  cer ta in  le t ter  agree-
ment executed by Senvick Corporation and Extension
Agreement executed by H Street Corporation, both of
even date herewith. "

4 .  The cer ta in  le t ter  agreement  dated December 4,  1967,  was

executed by Senvick Corporation with A. J. ArmsLrong Company, Inc.,

(a lso s igned as guarantors by LO2L Broadway,  Inc. ,  Seneca Warehouse

& Industr ia l  Center ,  fnc.  r  H Street  Corporat ion,  f rv ing Levick and

Mi ldred Levick) .  I t  rec i ted that  Senvick Corporat ion had made a

promissory note originally securing indebtedness in the sum of

$800 ,000 .00 ;  t ha t  as  o f  November  9 ,  L967 ,  Senv i ck  Corpo ra t i on ' s

indebtedness had been reduced to $757,459.29;  that  on or  about

December 5,  L967,  Senvick Corporat ion wi l l  be making to  A.  J .

Armstrong Company, Inc. further principal payment amounting to

$508,628.76;  that  a f ter  sa id palzment  the balance of  pr inc ipa l

indebtedness owed by Senvick CorporaLion to A. J. Armstrong

Company ,  f nc .  w i l l  be  $248 ,830 .53 .

5.  At  record ing on December 7,  1967,  of  the two mortgages

dated December 4, L967, and the instrument in the form of a con-

sol idat ion and extension aqreement  dated December 4,  1967,  a

statement was f i led with the recording off icer of Erie County,

which statement was sworn to December 7, 1967, by Arnold B.

Gardner ,  Esq.  I t  s ta ted in  par t :
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"2. No new mortgage money of any kind was advanced
by A. J. Armstrong Company, Inc. on December 4, L967 '
in any manner in connection with the transactions
tak ing p lace on December 4,  L967.

"3.  I  be l ieve that  the t ransact ions,  and Lhe record ing
of the new mortgages by 1021 Broadway, Inc. and H Street
Corporation in favor of A. J. ArmsLrong Companyr Inc.,
and the consolidation agreement with respect to the same
are al l  exempt from mortgage tax under section 255 of
the Tax Law. The old mortgage by H Street Corporation
to A.  J .  Armstrong Company,  Inc. ,  recorded Apr i l  6 ,  L956,
has been reduced in  unpaid pr inc ipa l  ba lance to  $60,L69.47.
However, there remains due by H Street Corporation, as
guarantor ,  and Senvick Corporat ion,  an af f i l ia ted corpo-
ration of H Street Corporation, to A. i I .  Armstrong Company,
Inc .  t he  sum o f  $309 ,000 .00 .  The re fo re ,  t he  i n ten t  o f  t he
t ransact ions of  December 4,  L967,  was to  increase the mort -
gage secur i ty  g iven to  A.  J .  Armstrong 'Company,  Inc.  on the
p roper t y  o f  H  S t ree t  Corpo ra t i on  to  sa id  sum o f  $309 ,000 .00 ,
to give a further col lateral mortgagle on the property of
1021 Broadway,  Inc. ,  a lso an af f i l ia ted corporat ion,  and
a lso  secu r ing  sa id  $309 ,000 .00  deb t ,  and  then  to  conso l i -
date, extend and spread the remainder of the said new
mortgages so as to  create a s ing le l ien secur ing the pay-
men t  o f  $309 ,000 .00  to  A .  J .  A rms t rong  Company ,  I nc . "

6.  The record ing of f icer  o f  Er ie  County recorded the three

instruments without payment of mortgage recording tax thereon.

7.  The mortgages dated December 4,  L967,  executed by LO2L

Broadway, Inc. and by H Street Corporation, and the consolidation

and spreader  agreement  dated December 4,  L967,  together  eonst iLuted

a mortg lage of  rea l  proper ty  secur ing $309,000.00.

B.  The mortgage dated Apr i l  6 ,  L966,  executed by H Street

Corporation to A. J. Armstrong Company, Inc. was recorded in the

of f ice of  sa id record ing of f icer  on Apr i l  6 ,  L966,  in  Book 6658,

page 263.  A mortgage record ing tax of  $2,000.00 was paid thereon

at recording. The State Tax Commission has determined in a companion

decision of this date that an addit ional mortgage recording tax in

the sum of  $500.00 had been due at  the t ime of  the record ing of

sa id mortgage.
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CONCLUSIONS OF LAW

A. That in order for a supplemental mortgage or instrument

to be exempt from the mortgage recording tax, dl l  taxes accrued

under Art icle 11 of the Tax Law upon the mortgage or instrument

that i t  supplements must have to have been paid prior to the

recording of the supplemental mortgage or instrument in accordance

with the meaning and intent of section 255 of the Tax Law. Since

the proper tax had not been paid upon the prior mortgage of

Apri l  6, L966, executed by H Street Corporation to A. J. ArmsLrong

Company,  Inc. ,  therefore the mortgages and consol idat ion and

extension agreement of December 4, L967, executed by 102I Broadway,

Inc, and H Street Corporation with A. J. Armstrong Company, Inc.

were noL entit led to an exemption from the mortgage recording tax,

B.  That  a  mortgage record ing tax of  $1,545.00 was due at

recording and is now due Logether with addit ional tax pursuant to

section 258 of the Tax Law.

DATED: Albany, New York

September 26,  L973

n\^w" K"r^*-
COMMISSIONER

STATE TAX COMMISSION

COMMISSIONER


