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M I L T O N  K O E N X E R

Dated: Albdny, New york

Sept,ember 26, Lg73

Senvick Corporation
7OI Seneca Street
Buffalo, New York

Gent lemen:

Please take notice of the DETERMINATION
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Sect , ion(s)  25J-  of  tha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced withj.n 4 Months
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
T' lnese wil l  be referred to the proper pirty for
reply .

Enc .

cc i  Pet i t ioner '  s
L,aw Bufeau

Representative
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STATE OF NElll YORK
STATE TAX COMXISSION

- a l,lortgage
In the ilatter of rthnxBgbi**m(

Erraeuted by rfi S&NVICK CORPORATION
to

A. J. nRllFTnil{C COHPI|NY, rNC.
:

f ffi .]ff rRud €t1effi tmililur: $Frxr{DrH$&tHGy:rdfl r

AFTIDAVIT OF HAITING
OF NOTICE OF DECISIOH
BY (CERTIFIED) HAIL

.u:'Relhnd::of
srx a ts ! untfofi r Sr$ulu(er)t
tf s :lrero:rfidsrxmr:(UXr(uf

rcfrqrtsd(
a

State of New York
Gounty of Albany

Martha Furxaro , belng duly swornl deposes and says that

she ls an employee of the Department of Taxation and Flnancer over 18 years of

agel and that on the 26th day of Sept,ernbor , 19 73r she served the wlthin

Notlce of l}ecislon (or Determinatton) by (certified) maLl upon SEE ATTACTI.IID I,ItiT

(representatlve of) the petitfoner .in the wlthin

proceedingt by eneloslng a true copy thereof in a seeurely sealed postpaid

wraPper addressed as follolrs: SEE A1ITACIIED IrIST

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or offleial deposlto"y) under the exclusive care and custody of

the Unlted States Post Offlce Department withln the State of lferl York.

Ttrat deponent firfrher says that the sald addressee ie the (representative

of) petttloner hereLn and that the addreas set forth on eaid wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before rne thls



App$cantq-r

S+nvLck Corporatl,on
70I" fioneea litreet
Irrrffalo, Nsrr York

Jl. df, ilnnntrong Cornpanyp In€.
OfO Tjrlrrl Avenuo
llew Yorfc, Nerll York

Wr

I\rnold B. Garclnorr Bc{.
120 Dolawaro &venuc
Brrffalo, ltew Yorlt

-@@

l.tf. Srank Gawronski
Ct,.rir,'rl s$Loner of, FfnEnor
Fr:Lo County Treasurot
45 Chtrrah Streret
Buffalor l{aw Yorfr



STATE OF NEll, YORK
STATE TAX COM}IISSION

q llortgage
In the l,latter of i:hnrf,et*donr

F*raauted by ufi srs{vxcK conFonnrroN
to :

4. rT. lfftll$1p.a61o co,lffiAr,Ty., xNc.
:

F01' -'Hr r I{ 6d 6tU fi hU iHU [oil p6F:rait g6Ef€'.il un€ jfi ,ur r
A',rnH,tniiiit :itf
trA5i Fpj : I U fid b't:cAi.,6 [61 U (ts.)r't
Tail :teft r ffif;{tnEr :("Yugit(s}

State of New York
Gounty of Albany

tlarthn Ftu'atro , being duly sworn, deposes and says that

she ls an employee of the Department of Taxation and Plnance, over 18 years of

ager and that on the 26thday of {leiptembor t L9 V3, she served the rithin

lfotice of lhcislon (or Deterrninatton) by (certified) mall upon 8EE AT1fnlrl'lD I.,IST

(representatlve of) the petitioner in the wlthiu

proceedin$r by encloalng a true copy thereof in a securely eealed postpaid

HraPPer addressed as follows: gEB ATfACIISD ['IST

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post offiee or offlelal deposltory) under the exclusive care and custody of

the Unlted States Poet 0fftce Department withln the State of ilew York.

Ttrat deponent further says that the sald addressee ie the (representatl.ve

of) petttloner herein and that the address set forth on

known address of the (repreeentatLve of the) petltioner.

aald wrapper ig the laat

AFFIDAVIT OF MAITING
OF IIOTICE OT DECISION
BY (CERTTTED) HAIL

I
I

Sworn to before me thls



Apn$cants r

Senvlck Corporatlon
701 Senoca $treet
Iluffalor New York

Jl. ,f. Annetrong Conpany, Incr
u50 tlhtrd Avenue
llow York, New Yor,lc

BePreesn$llgel
t , .

Arnold B. Gardner, Beq.
1.20 Dolaware Avenue
Buffalo, Now York

Ceuntv Tfeasurerr

l,!rr Frnnk GawrongkL
Commj.ssLoner of Flnancc
flrle Cclunty Treacuretr
45 Churoh Street
Fuf,falor l{ew Yorlr

I
I
I
I

I
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STATE OF NET,{ YORK

STATE TAX COMMISSION'7it?98

In the lilatter of a Mortgage

ts<ecuted by

H STREET CORPORATION

to

A. .r. ARMSTRONG COMPAITY, INC.

DETER[,lINATION

f i r is  proceeding was in i t ia ted b i  appl icant ,  H Street  Corporat ion,

pursuant  to  Lhe prov is ions of  sect ion 251 of  
' the Tax Law to rev iew

the aet  o f  the record ing of f icer  o f  Er ie  County in  record ing the

inst rument  in  the form of  a  mortgage dated Apr i l  6 ,  1966,  executed

by H Street  Corporat ion to  A.  J .  Armstrong Company,  Ine. ,  recorded

in  the  o f f i ce  o f  sa id  reco rd ing  o f f i ce r  on  Apr i l  6 ,  1966 ,  i n  Book  6658

of  I ' lor tgages,  a t  page 263t  the determinat ion of  the record ing of f icer ,

i f  ?ny,  and the appl icat ion of  Ar t ic le  11 of  the Tax Law thereto.

Upon  no t i ce  to  a l l  i n te res ted  pa r t i es ,  a  fo rma l  hea r ing  was  he ld

be fo re  Lawren ie  A .  Newman,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  Bui ld ing #9,  State Campus,  Albany,  New Vor i<f

on JuJ-y 15,  1969,  dt  IO:OO A. l , I .  H Street  Corporat ion appearec l  by

Kavinoky,  Cook,  Hepp,  Sandler  & Gard.ner ,  Esqs.  ,  (Arnold B.  Gardnef  ,

Esq. ,  o f  Counsel ) .  TLre M: lscel laneous Tax Bureau appeared by Edward H.

Best ,  Esq.  ,  (Solomon Sies,  I isq,  ,  and Alber t  ,J .  Rossi ,  Esq.  ,  o f  Counsel  )  .

_IssuE

Was an addi t ional  mortgage record ing tax due for  the record ing

of  a  mortgage dated Apr i l  6 ,  1966,  executed.  by H Street  Corporat ion

to A. !T. Armstrong Company, Inc. , upon tJ:e grounds that, it was a

mortgage for an indefihite amount?
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.  

O TINDINGS OF FACT

t. A. J. Armstrong Company, Inc. 1ent, one mil l ion two hundred

thousand  do l l a rs  ($1 ,200 ,000 .00 )  t o  two  co rpo ra t i ons ,  each  o f  wh ich

$ras a subsidiary of a conunon parent. Said loan was made by the lending

of  four  hundred thousand dol lars  ($aOO,0O0.OO) to  H Street ,  corporat ion

and by t t re  lending of  e ight  hundred thousand dol lars  ($8O0,000.00)  to

Senvick Corporation.

2.  A mortgage dated Apr i l  6 ,  19.66,  h tas executed by H Street

Corporat ion to  A.  J .  Armstrong Company,  Inc.  and was recorded in  the

o f f i ce  o f  t he  reco rd ing  o f f i ce r  o f  E r ie  Coun ty  on  Apr i l  6 ,  1966 ,  i n

Book 6658 of  l4or tgagesr  page 263.

3 .  The  a fo resa id  mor tgage  rec i t ed ,  i n  pa r t ,  t ha t  i t  was

" to secure the payment  of  an indebtedness in  the sum
FOTIR HUNDRED N]OUSAND DOLLARS (  $400,  OOO. OO )  lawf  U1
money  o f  t he  U .S .  t o  be  pa id  i n  acco rdance  w i th  No te
o f  even  da te  he re r^ l i t h  * * *  and  a r l  add i t i ona l  sum o f
ONE HUNDRED TF IOUSAND DOLLARS ($100 ,000 .00 )  as  se t
for th  in  Rider  at tached herewi th accord ing to  a
ce r ta in  bond ,  no te  o r  ob l i ga t i on  bea r ing  even  da te
he rew i th  * * *

4,  The aforesaid mortgage fur ther  prov ided in  par t  that ,

g iven

o f

" In  addi t ion to  the note above ment ioned,  th is  mortgage
sha l l  secu re  any  and  a l l  f u r the r  l oans  o r  i ndeb tedness
or  obl igat ions owed or  to  be owed by the lu lor tgagor  to
the Mortgagee,  however  and whenever  ar is ing,  and whether
under  th i s  i ns t rumen t  o r  o the rw ise ,  i nc lud ing  bu t  no t
l imi ted to  the obl igat ions of  the Mortgagor  to  the
Mor tgagee  under  a  ce r ta in  gua ran tee  ag reemen t  da ted
Apr i I  6 ,  1966,  gr iven by the l lor tgagor  to  the Mortgagee
guaranteeing the obl igat ions of  Senvick Corporat ion to
the l4or tgagee,  I imi ted,  however ,  to  a cont inu ing I ia-
b i l i ty  under  such guaranty not  in  excess of  one hundred
thousand  do l l a r s ,  ( $ I00 ,000 .00 )  .  * * *

"Any defaul t  under  a cer ta in  mortgage dated Apr i l  6 ,
1966,  hav ing Senvick Corporat ion,  as mortgagor ,  and
A.  J .  A rms t rong  Company ,  I nc . ,  as  mor tgagee ,  sha l l
const i tu te a defaul t  under  th is  mortgage.  "

5.  At  the record ing of  tJ :e  aforesaid mortgage on Apr i l  6 ,  1966,

there was paid to the recording officer, mortgage recording tax of

$2,  o0o.  oQ.
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6.  At  record ing of  the aforesaid mortgage a s tatement  sworn

to Apr i l  6 ,  1966,  by Manuel  S.  Winston,  h<ecut ive Vice Pres ident

of  H Street  Corporat ion was f i led wi tJ l  the record ing of f icer  in

whj.ch exemption from mortgage recording tax computed uPon the sum

of  $1OO,OOO.0O was  reques ted  pu rsuan t  t o  sec t i on  255  i t  be ing

asser ted there in that  the mortgage was supplementa l  to  that  extent

to  a mortgage s imul taneously  recorded.  therewi th dated Apr i l  6 ,  L966'

executed by Senvick Corporat ion to  A.  J .  Armstrong Company,  fnc.

Tkre af f idav i t  speci f ica l ly  prov ided

"TLre to ta l  sum being advatrced by A.  J .  Armstrong Co. '
Inc.  to  H Street  Corporat ion and senvick corporat ion
and  secu red  by  sa id  mor tgages  i s  t he  sum o f  $1 ,200 ,000 .00 .
The  ac ld i t i ona l  9100 ,ooo .oo  re fe r red  t o  as  co l l a t e ra l
i n  each  mor tgage  i s  so -ca I l ed  " c ross -co I I a te ra l " ,  each
mortgagre s tanding to  secure that  amount  of  the borrowings
by  the  o the r  co rpo ra t i on ,  and  sa id  add i t i ona l  t o ta l  o f  i
$zoo ,0oo .o0  does  no t  r ep resen t  any  add i t i ona l  advance
o f  f unds ,  p rope r t y ,  o r  cons ide ra t i on  o f  any  k ind  wha t -
soeve r .  To  t he  ex ten t  o f  $100 ,000 .00  i n  each  ease ,
the two said mortgrages are supplementa l  mortgages
wi th in  the meaningr  of  sect ion 255 of  the Tax Law of
the State of  New York and as such create or  sect l re
no  fu r the r  o r  new indeb tedness  c r l re r  t han  t i r e  p r i nc ipa l
i ndeb tedness  secu red  by  sa id  mor  . l qes ,  respec t i ve l y
$40O,OOO.OO in  t he  c : r se  o f  H  S t r  I  Co rpo ra t i on ,  and
$BOO,OOO.OO in  t he  case  o f  Senv j  Co rpo ra t l on - "

7.  The mortgage referred to  in  t l1e ; l  i . idav i t  dated Apr i l  6 , 1966 ,

executed by Senvick Corporat, ion to A. ,J. Armstrong Company, Inc. '

was  reco rded  i n  the  o f f i ce  o f  sa id  reco rd ing  o f f i ce r  on  Apr i l  6 ,  L966 ,

i n  Book  6658 ,  pa9€  281 .  A  mor tgage  reco rd ing  tax  o f  $4 ,000 .00  was

paid thereon at  recording. The said mortgage secured an indebtedness

of  gBOO,O0O.OO in  accordanee w i th  a  no te  o f  even da te .  I t  fu r t t te r

conta ined a prov is ion that

.  " In addi t ion. to the note above ment ioned, th is mortgage
shal l  secure any and al l  fur ther loans or indebtedness

.  or  ob l igat ions ovred or  to  be owed by the Mortgagor  to
the l4or igagee,  however  and whenever  ar is ing,  and tvhether
under  th is  inst rument  or  o then^t ise,  inc lud ing but  not ,
I imited to the obliga] ions of the lvlcrtgagor to the

"M,or tgagee under  a cer t - . l in  guarantee agreement  dated
Apr i l  6 ,  1966,  g iven by the Mortgagor  to  the Mortgagee

.  quaranteeing the obl igat ions of  H STREET CORPORATION
to the l " lor tgagee,  I imi ted,  however ,  to  a cont inu ing
l iab i l i ty  under  such quaranty not  in  excess of  oNE
ITUNDRED THOUSAND DOLLARS ( $I00, 000 . 00 ) . ' '
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coNcLusrol{s oF LAw

A. Ihat  the mortgage dated Apr i l  6 ,  1966,  executed by H Street

Corporation to A. J. Armstrong Company, Inc., secured not less than

$500 ,000 .00  cons i s t i ng  o f  no te  i ndeb tedness  o f  $400 ,000 .00  and

guaranty l iab i l i ty  o f  $100,000.00 and in  addi t ion thereto fur ther

loans or  indebtedness or  ob l igat ions not  determinable f rom the

terms of  the mortgage and therefore the mortgage secured an indef in i te

amount  wi th in  the meaning of  secLion '256 of  the Tax Law.

B .  Tha t  t he  gua ran ty  l i ab i l i t y  o f  $100 ,000 .00  re fe r red  to  i n

the  mor tgage  da ted  Apr i I  6 ,  I 966 ,  exeeu ted  by .  H  S t ree t  Corpo ra . t i on

to A.  J .  Armstrong Company,  fnc.  d id  not  const i tu te a supplementa l

mortgage in  accordance wi th  the meaning and in tent  o f  sect ion 255 of

the Tax Lawr drrd therefore a mortgage record ing tax was due on sa id

amoun t  a t  reco rd inq .

C.  That  the af f idav i t  o f  lv lanuel  S.  Winston,  Execut ive Vice

Pres iden t  o f  H  S t ree t  Corpo ra t i on ,  da ted  Apr i I  6 ,  1966 ,  cons t i t u te

a sttorn statement l imit ing tJ:e maximum amourit secured under any

cont ingency by the mortgage dated Apr i l  6 ,  1966,  f rom H Street  Corpo-

ra t i on  to  A .  ' J .  A rms t rong  Company ,  I ne .  t o  $500 ,000 .00  and  the re fo l re

such amount  should have been the basis  for  assess ing the mortgage

record ing tax at  record ing in  accordance wi th  the meaning and in tent

of  sect ion 256 of  the Tax Law.

D. Tfrat a mortgage recording

and  the re fo re  a  ba lance  o f  $500 .00

1 ' r 1 t  ,  t t ; r t r l  l r ' ,  : ' r . r , l  i o l r  : l  r ; f l  o l '  l l t r ,  ' l ' ;  t : i

500 .00  was  due  a t  r eco rd ing

together  wi th  addi t i .onaj .  tax

l l r c  t ' i t t t t  c l I  n t t l  l r , r ] f '  1 , , ' r ' r ' ' t r l

of  $2 ,

is  due

I , : r r ' . 1  i r l

l r r l  t .  r i l r i u l l .  I

pc:r  month

( ,  l ; r . q  :  t  . i . o l  t  ; l  r ; { l  r l  i

o r  f r ac t i on  o f  a

I .  I r  c '  ' l 'ax l t rw art

month from ti ie

[ . h c  r i r t : e  o { .  c r t t c  ̂ l t ; r . J  J '  1 r c }  r : r ' t t I

d a t e  o f  r e c o r d .

STATE TAX COIvll' lfSSfON
. r /

I ) A T E D :  A l h a n y , New York
I

l ;  J l r r r  
/  l l ,  . .  ' , 1 , , r I ,

September 26,  L973
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