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MILTON KOERNER
Dated: Albany, New York
September 26, 1973

Senvick Corporation
701 Seneca Street
Buffalo, New York

Gentlemen:

Please take notice of the DETERMINATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 251 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 Months

from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper party for
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ul B. Coburn
Enc. vHEARING OFFICER :

¢c: Petitioner's Representative
Law Bureau



STATE OF NEW YORK
STATE TAX COMMISSION

a Mortgage
In the Matter of sthexPetitiomnk

Exacuted by nf SENVICK CORPORATION |
to : AFFIDAVIT OF MAILING
A. J. AITMSTRONG COMPANY, INC. : OF NOTICE OF DECISION

H BY (CERTIFIED) MAIL
ForocRedeterm it sn XX XDE AN KOHEP o
avReTand vof :
TaxonsundercAredvle ek JOEXYNK
Ty bawxforzee Crentes) :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that
she is an employe}e of the Department of Taxation and Finance, over 18 years of
age, and that on the 26th day of Septembexr , 19 73, she served the within
Notice of Decision (or Determination) by (certified) mail upon SEE ATTATHED LIST
(representative of) the petitiomer in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: SEE ATTACHED LIST

: !
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative '
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this |
26th day of September | 1973, %&“‘% : 2 (i lo




Applicantss

fenvick Corporation
701 Foneca Htraet
Miffalo, New York

A. J. dometrong Company, Inc.

ar0o ™ird Mvenue
llew York, New Yorxk

Aapresentatives

hMrnold B. Gardner, Beg.

120 Delaware Avenue
Buffalo, MNew York

Covnty Treagurers

Mv. Frank Cawronski
Comniasioner of Finance
Erie County Treasurer
45 Church Straot
PBuffalo, New York




STATE OF NEW YORK
STATE TAX COMMISSION

, a Mortgage
In the Matter of thmyPetitdorn:

Fxacuted by &t SENVICK CORPORATION
to : AFFIDAVIT OF MAILING

Ne J. ATNMSTRONG CQMPN}W, INC., : OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

FOy A Red Bt Bt HAR OO XA T DR PR e IOt
& Refutid | 6F :
TARES" UNdEF ArEECLE(8YE BFHHRE
TAR TARFOF BN (YEAPSY :

State of New York
County of Albany

Martha Furaro , being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 26th day of September | 19 73, she served the within
Notice of Decision (or Determination) by (certified) mail upon SEE ATTACTUD LIST
(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: SEE ATTACHED LIST

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of {
the United States Post Office Department within the State of New York.
That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last;:

known address of the (representative of the) petitioner.

Sworn to before me this !
6th day of Septembe : 2; % : 2 :42 XA QQ




Applicantss

Benvick Corporation
701 Seneca Street
Buffalo, New York

A. J. Auvmstrong Company, Inc,
850 %hird Avenue
MNow York, New York

Repregentative:s

Arnold B, Gardner, Esq.
120 Delaware Avenue
Buffalo, New York

County Treasurer:

Mr, Frank Gawronski
Comuissioner of Finance
Erie County Treasurer
45 Church Street
Puffalo, New York




STATE OF NEW YORK

STATE TAX COMMISSION
WAs e )

In the Matter of a Mortgage

Executed by

H STREET CORPORATION DETERMINATION

to H

A. J. ARMSTRONG COMPANY, INC.

This proceeding was initiated b§ applicant, H Street Corporation,
pursuant to the provisions of section 251 of the Tax Law to review
the act of the recording officer of Erie County in recording the
instrument in the form of a mortgage dated April 6, 1966, executed
by H Street Corporation to A. J. Armstrong Company, Inc., recorded
in the office of said recording officer on April 6, 1966, in Book‘6658
of Mortgages, at page 263; the determination of the recording offgcer,

if any, and the application of Article 11 of the Tax Law thereto.

Upon notice to all interested parties, a formal hearing was ?eld
before Lawrence A. Newman, Hearing Officer, at the offices of thei
State Tax Commission, Building #9, State Campus, Albany, New York;
on July 15, 1969, at 10:00 A.M. H Street Corporatioﬁ appeared by
Kavinoky, Cook, Hepp, Sandler & Gardner, Esgs., (Arnold B. Gardne%,
Esqg., of Counsel). The Miscellaneous Tax Bureau appeared by Edward H.
Best, Esg., (Solomon Sies, Esq,, and Albert J. Rossi, Esq., of Counsel).

ISSUE |

Was an additional mortgage recording-tax due for the recording
of a mortgage dated April 6, 1966, executed by H Street Corporation
to A. J. Armstrong Company, Inc., upon the grounds that it was a

mortgage for an indefinite amount?
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FINDINGS OF FACT

3

l. A. J. Armstrong Company, Inc. lent one million th hundred .
thousand dollars ($1,200,000.00) to two corporations, each of which
was a subéidiary of a common parént. Said loan was made by the lending
of four hundred thousand dollars‘($400.000.00) to H Street Corporation
and by the lending of eight hundred thousand dollars ($800,000.00) to
Senvick Corporation.

2. A mortgage dated April 6, 1966, was executed by H Street
Corporétion to A. J. Armstrong Company,'Inc. and was recorded in the
office of the recording officer of Erie County on April 6, 1966, in
Book 6658 of Mortgages, page 263.

3. The aforesaid mortgage recited, in part, that it was given

"to secure the payment of an indebtedness in the sum of
FOUR HUNDRED THOUSAND DOLLARS ($400,000.00) lawful
money of the U.S. to be paid in accordance with Note

of even date herewith *** and an additional sum of

ONE HUNDRED THOUSAND DOLLARS ($100,000.00) as set
" forth in Rider attached herewith according to a

certain bond, note or obligation bearing even date
herewith ***

4, The aforesaid mortgage further provided in part that,

"In addition to the note above mentioned, this mortgage
shall secure any and all further loans or indebtedness
or obligations owed or to be owed by the Mortgagor to
the Mortgagee, however and whenever arising, and whether
under this instrument or otherwise, including but not
limited to the obligations of the Mortgagor to the
Mortgagee under a certain guarantee agreement dated
April 6, 1966, given by the Mortgagor to the Mortgagee
guaranteeing the obligations of Senvick Corporation to
the Mortgagee, limited, however, to a continuing lia- |
bility under such guaranty not in excess of one hundred |
thousand dollars, ($100,000.00). ***

"Any default under a certain mortgage dated April 6,
1966, having Senvick Corporation, as mortgagor, and
A, J. Armstrong Company, Inc., as mortgagee, shall
constitute a‘default under this mortgage."
5. At the recording of the aforesaid mortgage on April 6, 1966,
there was paid to the recording officer, mortgage recording tax of

$2,000.00.
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6. At recording of the aforesaid mortgage a statemeﬁt sworn
to April 6, 1966, by Manuel S. Winston, Executive Vice President
of H Street Corporation was filed with the recording officer in
which exemption from mortgage recording tax computed upon the sum
of $100,000.00 was requested pursuant to section 255 it being
asserted therein that the mortgage was supplemental to that extent
to a mortgage simultaneously recorded'therewith dated April 6, 1966,
executéd by Senvick Corporation to A. J. Armstrong Company, Inc.

The affidavit specifically provided |

"The total sum being advanced by A. J. Armstrong Co.,
Inc. to H Street Corporation and Senvick Corporation
and secured by said mortgages is the sum of $1,200,000.00.
The additional $100,000.00 referred to as collateral :
in each mortgage is so-called "cross-collateral", each
mortgage standing to secure that amount of the borrowings
by the other corporation, and said additional total of ‘
$200,000.00 does not represent any additional advance
of funds, property, or consideration of any kind what-
soever. To the extent of $100,000.00 in each case,

the two said mortgages are supplemental mortgages
within the meaning of section 255 of the Tax Law of

the State of New York and as such create or secure

no further or new indebtedness c!her than the principal

indebtedness secured by said moi; ages, respectively
$400,000.00 in the case of H St t Corporation, and
$800,000.00 in the case of Senv: Corporation.”

7. The mortgage referred to in the ./ fidavit dated April 6, 1966,

executed by Senvick Corporation to A. J. Armstrong Company, Inc. |
was recorded in the office of said recording officer on April 6, &966,
in Book 6658, page 281. A mortgage recording tax of $4,000.00 was
paid thereon at récording. The said mortgage secured an indebtedﬁess~

of $800,000.00 in accordance with a note of'even.date. It further

contained a provision that

"Tn addition to the note above mentioned, this mortgage
shall secure any and all further loans or indebtedness
or obligations owed or to be owed by the Mortgagor to
the Mortgagee, however and whenever arising, and whether:
under this instrument or otherwise, including but not
limited to the obliga 'nns of the Mortgagor to the
‘Mortgagee under a certain guarantee agreement dated
April 6, 1966, given by the Mortgagor to the Mortgagee

. guaranteeing the obligations of H STREET CORPORATION
to the Mortgagee, limited, however, to a continuing
liability under such guaranty not in excess of ONE
HUNDRED THOUSAND DOLLARS ($100,000.00)." ' |
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CONCLUSIONS OF LAW

A. That the mortgage dated April 6, 1966, executed by H Street
Corporation to A. J. Armstrong Company, Inc., secured not less than
$500,000.00 consisting of note indebtedness of $400,000.00 and
guaranty liability of $100,000.0d and in addition thereto further
loans or indebtedness or obligations not determinable from the
terms of the mortgage and therefore the mortgage secured an indefinite
amount within the meaning of section‘£56 of the Tax Law.

| B. That the guaranty liability of $100,000.00 referred to in
the moftgage dated April 6, 1966, execufed by H Street Corporation
to A. J. Armstrong Company, Inc. did not constitute a supplemental
mortgage in accordance with the meaning and intent of section 255 of
the Tax Law, and therefore a mortgage recording tax was due on said
amount at recording. !

C. That the affidavit of Manuel S. Winston, Executive Vice ‘

\
| President of H Street Corporation, dated April 6, 1966, constituteb
a sworn statement limiting the maximum amourit secured under any
! contingency by the mortgage dated April 6, 1966, from H Street Coppo—
; ration to A. J. Armstrong Company, Inc. to $500,000.00 and theref&re
i . such amount should have been the basis for assessing the mortgage
|

recording tax at recording in accordance with the meaning and intent

of section 256 of the Tax Law.

D. That a mortgage recording of $2,500.00 was due at recording
and therefore a balance of $500.00 is due togethef with additional tax

i
provevant to ococtbion 258 of the Tav Taw gk the rate of ovechalf e

pnrsuant Lo section 258 of the Tax Law at the rate of one--half percent
per month or fraction of a month from the date of record.

DATED: Albany, New York STATE TAX COMMISSTON

z ! ot
!

Voo b e, IR '.-_‘vl“ po [ ! (IR !

. v ; /,/'i
| September 26, 1973 74 7



