
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

BAY VIEW TOWERS APARTMENTS, INC. and
BRTARWOOD TERRACE, INC.

for a Refund. of Mortgage Recording Taxes
and Penalt ies Paid Under Protest to the
Register of the city of New York, Queens
County in Connection with an fnstrument
Recorded on Reel 524, Page 44L and an
Instrument Recorded on Reel 545, Page
1860 in  the Of f ice of  sa id Regis ter .

DETERMTNATION

Appl icant ,  Bay View Towers Apar tments,  Inc- ,  has f i led an

appl icat ion for  re fund of  mortgage record ing tax and penal t ies in

the sum of  $42,866.25 paid under  protest  to  the Regis ter  o f  the

City of New York, Queens County in connection with an instrument

recorded on Reel  524,  page 44I  in  the of f ice of  sa id Regis ter .

Appl icant ,  Br iarwood.  Terrace,  Inc. ,  has f i led an appl icat ion

for  re fund of  mortgage record ing taxes in  the sum of  $L2,2O6.25 and

$LO,427.63,  respect ive ly ,  pa id under  protest  to  the Regis ter  o f  the

City of New York, Queens County in connection with instruments

recorded on ReeL 524,  page 44L and Reel  545,  page 1860'  respect ive ly ,

in  the of f ice of  sa id Regis ter .

A formal  hear ing was held before PauI  B.  Coburn,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  New York,

New York,  o31 January 23,  L973,  dt  9 :30 A.M.  Appl icant ,  Br iarwood

Ter race ,  I nc . ,  (he re ina f te r  re fe r red  to  as  "B r ia rwood" ) ,  appeared

by Walker  & Walker ,  Esqs. ,  (Edward N.  Walker ,  Esq.  ,  o f  Counsel )  -

Bay View Towers Apar tments,  fnc. ,  (here inaf ter  re ferred to  as

"Bay View") ,  appeared by Tenzer ,  Greenblat t ,  Fd l lon & Kaplan,

(Bernard H.  Goldste in,  Esq. ,  dr rd Bruce Younger ,  EsQ.,  o f  Counsel )  -
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The Tit le Guarantee Company appeared by frwin J. Weinstein, Esq.

The City Register of the City of New York, County of Queens,

appeared by Alexander J. Weiss, Ese. Ttre Miscellaneous Tax Bureau

appeared by Saul  Heckelman,  Ese. ,  (Solomon Sies,  Ese. ,  o f  Counsel ) .

ISSUES

I .  Was the recording of a "Mortgage Severance and Modif ication

Agreement"  dated.  October  29,  I97L,  between Vi l lage Mal l  a t  Bayside

and Long Island Savings Bank subject to the mortgage recording tax?

II. Was the recording of a "Supplemental Mortgage Agreement"

dated January 1.3, 1972, between Briarwood and Long Island Savings

Bank subject to the mortgage recording tax?

FINDINGS OF FACT

l .  On  Ju l y  L6 ,  L97L ,  V i l l age  Ma l I  a t  Bays ide ,  I nc . ,  (he re in -

af ter  ca l led "Vi l lage Mal l " ) ,  as mortgagfor ,  executed and del ivered

to Long Island Savings Bank as f irst mortgagee, i ts promissory note

in  the  p r i nc ipa l  sum o f  $4 , I50 ,000 .00 ,  payab le  Ju Iy  L6 ,  L973 ,  w i th

interest at IO.B% per annum, payable monthly. Simultaneously there-

with, and as security for the pa)rment thereof, the mortgagor executed

and delivered to the mortglagee, i ts mortgage dated JuIy L6, L97I,

covering property in Bayside, Queens County, New york. Tlee said

mortgage was duly recorded in the off ice of the Register of the

City of New York, queens County on JuLy 2'7, I97L, olr Reel 496, at

page 7BL, and the ful l  mortgage tax due thereon was paid. Paragraph

2L of the mortgage provided for the release of port ions of the

mortgaged premises upon the payment of certain sums. It  did not

conta in any prov is ions for  the sever ing,  sp l i t t ing or  d iv id ing of

the mortgage in a supplemental instrument.

2-  Ihereaf ter ,  on October  29,  L97L,  an inst rument  ca l led a

"Mortgage Severance and Modif ication Agreement" was entered into

between Long Is1and Savings Bank and Vil lage MalI. Said instrument
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was recorded in the off ice of the Register of the City of New York,

Queens county on November 10, Lg7L, orr Reel 524 at page 44L. Accom-

panying the recording of said agreement was an aff idavit of Pierce J.

Power, an attorney for long Island Savings Bank, sworn to on

October 29, L97L, requesting that the instrument be declared exempt

from the mortgage recording tax pursuant to section 255 of the Tax

Law. No mortgage recording tax was paid or demanded by the Register

at the t ime of recording. TLre agreement provided that the l ien upon

the parcel  set  for th  in  the mortgage of  Jury L6,  Lg7L,  be severed,

spli t  and divided into a f irst mortgrage on one port ion of the afore-

sa id  pa rce l  secu r ing  the  p r i nc ipa l  sum o f  $3 ,22O,OOO.OO and  in te res t

and a f i rs t  mor tgage on the remain ing por t ion of  the aforesaid parcel

secu r ing  the  p r i nc ipa l  sum o f  $930 ,000 .00  and  i n te res t .  I t  d id  no t

conta in any prov is ions prov id ing for  the sever ing,  sp l i t t ing or

dividing of the mortgages created by the agreement in supplemental

inst ruments.

3-  Fol lowing the execut ion and del ivery of  sa id agreement ,  V i l lage

Mal l  conveyed Lo Br iarwood the por t ion of  sa id large t ract  o f  land,

secured by the mortgage in  the sum of  $93o,ooO.OO. r t  re ta ined for

i tse l f  the remainder  of  sa id t ract  o f  land,  which remainder  was

secu red  by  the  mor tgage  i n  the  sum o f  g3 ,22o ,0oo .oo .  Tk rus ,  by

reason of the conveyance and the "Mortgage Severance and Modif ication

Ag' reement" ,  Br iarwood became the owner of  sa id parcel  subject  to  a

mor tgage  l i en  o f  $990 ,000 .00 .  The rea f te r ,  t he  M isce l l aneous  Tax

Bureau ordered an estoppel notice to be placed on the margin record

of the aforesaid "Mortgage Severance and Modif ication Agreement"

making i t  impossib le  for  V i l lage Mal I ,  Br iarwood or  Bay View to have

any fur ther  inst ruments recorded wi th  reference to  the sa id parcels .
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4.  On August  30,  L972,  Br iarwood paid,  under  protest ,  a

mor tgage  tax  p lus  pena l t y  i n  t he  sum o f  $L2 ,2O6 .25 ,  sa id  tax  be ing

computed on the mortgage l ien of  $930,000.00,  in  order  to  have the

a fo resa id  es toppe l  no t i ce  cance l l ed .

5. On .Tanuary 13, L972, Longf Island Savings Bank and Briarwood

executed an agreement entit led a "supplemental Mortgage Agreement".

It  was recorded on the same day in the off ice of the Register of

the city of New York, Queens County, or ReeI 545, page 1860, without

payment of any recording tax being made or requested. Accompanying

the record ing of  sa id "Supplementa l  Mortgage Agreement" ,  was an

af f idav i t  o f  P ierce J .  Power,  sworn to  on January 13,  L972,  request ing

that the instrument be declared exempt from the mortgage recording

tax pursuant to section 255 of the Tax Law.

6.  On or  about  August  2 ,  L972,  the Miscel laneous Tax Bureau

ru led that  a  mortgage tax in  the sum of  $10,075.00 was payable at

the t ime of recording of the aforesaid "Supp1emental Mortgage Agree-

ment" .  On August  30,  L972,  Br iarwood paid,  under  protest ,  the

a fo resa id  tax  p lus  pena l t y  i n  t he  to ta l  sum o f  $LO,427 .03 ,  sa id  tax

be ing  compu ted  on  the  mor tgage  l i en  o f  $930 ,O00 .00 .

7.  On September 27,  L972,  Bay View and Secur i ty  Nat ional  Bank,

entered into a consolidation agireement affecting the port ion of the

parce l  secu red  by  the  mor tgage  l i en  i n  t he  sum o f  $3 ,22O,000 .00  as

set forth in the "Mortgage Severance and Modif icat, ion Agreement"

between Long Island Savings Bank and Vil lage MaIl dated October 29,

L97L, which consolidation agreement the Register of Queens County

refused to record because of  the aforesaid estoppel  not ice.

B.  On November 2L,  L972,  Bay View paid,  under  protest ,  a  mort -

gage tax p lus penal ty  in  the sum of  $42,866.25 sa id tax being computed

on  t he  mor tgage  l i en  o f  $3 ,22O,000 .00 .
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CONCLUSIONS OF LAW

A. Ttrat the "Mortgage Severance and l4odif ication Agreement"

between Iong fsland Savings Bank and Vil lage Mall dated OcLober 2I,

L97L, was an instrument subject to the mortgage recording tax pur-

suant  to  sect ions 25O and 253 of  the Tax Law unless i t  was otherwise

exempted pursuant to section 255 of the Tax Law.

B. That the "supplemental Mortgage Aqreement" between Long

Is land Savings Bank and Br iarwood,  dated January 13,  L972,  was an

instrument subject to the mortgage recording tax pursuant to sections

250 and 253 of the Tax Law unless i t  was otherwise exempted pursuant

to section 255 of the Tax Law.

C. TLrat since the mortgage between Vil lage Mafl and Iong Island

Savings Bank dated JuIy  L6,  L97L,  d id  not  conta in any prov is ions for

the severance, spl i t t ing or dividingr of said mortgage in a supplemental

instrument, therefore the "Mortgage Severance and Modif ication Agree-

ment"  dated October  29,  L97L,  between said par t ies,  which severed,

sptit  and divided said mortgage, was not a supplemental instrument

recorded pursuant to some provision or covenant of the original

mortgage and thus was not exempt from the mortgage recording tax

in accordance with the meaning and intent of section 255 of the

Tax Law.

D. That since the "Mortgage Severance and l lodif ication Aqreement"

between Vi l lage Mal I  and Long Is land Savings Bank dated October  29,  I97L,

d id not  conta in any prov is ions for  the sever ing,  sp l i t t ing or  d iv id ing

of  the mortgage l ien of  $930,000.00 created by sa id agreement  in  a

supplemental instrument, therefore the "Supplemental Mortgage Agree-

ment" dated .fanuary 1-3, L972, between Briarwood and Long fsland

Savings Bank,  which severed,  sp l i t  and d iv ided the mortgage l ien

of  $930,000.00,  was not  a  supplementa l  inst rument  recorded pursuant

to some prorrision or covenant of the "Mortgage Severance and Modif i-

cation Agreement", and thus was not exempt from the mortgage recording
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tax in accordance with the meanj-ng

Tax Law.

E.  That  the appl icat ions of

DATED: Albany, New York

October  16,  1973

and intent of section 255 of the

Briarwood and Bay View are denied.

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER
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