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STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  o f  an Inst rument  Executed :

by

200  E .  54 th  sT .  coRP. DETERNIINATION

and

JOHN }IANCOCK MUTUAL LIFE INSURANCE COMPANY :

A p p l i c a n t ,  2 O O  E .  5 4 t h  S t .  C o r p . ,  h a s  f i l e d  a n  a p p l i c a t i o n  w i t h

the  Sta te  Tax  Commiss ion  pursuant  to  Ar t i c le  l -1  o f  the  Tax  Law fo r  a

rev iew o f  a  de terminat ion  by  Ar thur  Maxwel l ,  Assoc ia te  Mor tgage and

Land Tax  Examiner ,  M isce l laneous l lax  Bureau,  tha t  an  ins t rument

executed by i t  and John Hancock Mutual Li fe Insurance Company was

sub jec t  to  the  mor tgage record ing  tax .

Upon no t ice  to  a l l  in te res te<1 par t ies ,  a  fo rmal  hear ing  was

he ld  be fore  Lawrence A.  Newman,  Hear ing  Of f i cer r  d t  the  o f f i ces  o f

the  Sta te  Tax  Commiss ion ,  BO Cent re  S t ree t ,  New York ,  New York  on

S e p t e m b e r  1 5 ,  L 9 7 I ,  d t  9 : 1 5  A . M .  B e r g ,  M e z a n s k y  e  D o r f ,  E s q s .

( D a v i d  B e r g ,  E s q .  a n d  J o h n  S .  D o r f ,  E s q , ,  o f  C o u n s e l )  a p p e a r e d  f o r

2 O O  E .  6 4 t h  S t .  C o r p .  J .  L e e  R a n k i n ,  E s q .  ( I s a a c  D o n n e r ,  E s e . ,

o f  Counse l )  appeared fo r  the  C i ty  o f  New York .  A lexander  Weiss ,

Esq.  appeared fo r  the  C i ty  Reg is te r  o f  New York  County ,  Edward  H.

B e s t ,  E s q .  ( S o l o m o n  S j - e s ,  E s q . ,  o f  C o u n s e l )  a p p e a r e d  f o r  t h e

Misce l laneous Tax  Bureau.

ISSUE

Was a consol idat ion,  modi f icat ion and extension agreement

between John Hancock Mutual  L i fe  Insurance Company and 200 E.  64Lh

S t .  Co rp .  r eco rded  on  June  30 ,  L910 ,  i n  t he  o f f i ce  o f  t he  C i t y
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Regis ter  o f  New York County subject  to  the mortgage record ing tax,

and i f  sa id inst rument  was subject  to  tax,  what  was the proper

method of determining the amount of said tax?

FINDINGS OF FACT

1.  On November 3,  L967,  64Lh Street -Thi rd Avenue Associates,

a New York par tnership,  (Associates)  acqui red,  by ass ignment  f rom

the tenant  there in named,  the tenant 's  in teresL in  a long- term

ground  lease  to  p remises  ( the  "P remises "  )  1081-1089  Th i rd  Ave .

and 206 E.  64Lh Street ,  New York Ci ty ,  dated May 2 ,  L967,  between

Mardo rd i c  Rea l t y  Co .  I nc . ,  l and lo rd ,  and  Un i ted  Equ i t i es  Inc . ,

tenant .

2 .  On  March  L2 ,  l - 968 ,  "Assoc ia tes " ,  as  the  tenan t  by

ass ignment ,  executed and del ivered to  F i rs t  Nat ional  Bank of

Bos ton  (F ' i r s t  Bos ton )  a  f i r s t  l easeho ld  cons t ruc t i on  mor tgage

( the "Ass igned Mortgage")  cover ing such g l round lease and the

building and improvements which were to be erected on the Premises

by Associates,  to  secure the payment  of  a  mortgage note ( the

"Ass igned  No te " )  i n  t he  p r i nc ipa l  amoun t  o f  $5 ,500 ,000 .00  and

in te res t -  A  mor tgage  tax  on  the  Ass igned  Mor tgage  o f  $27 ,500 ,00

was paid at  the t ime of  the record ing thereof  on March 13,  1968.

3 .  On  June  30 ,  L97O,  Assoc ia tes  ass igned  to  i t s  co rpo ra te

nominee,  2OO E.  64th St .  Corp.  ( faxpayer)  ,  by an ass ignment  dated

June 15,  L970,  a l l  o f  i ts  in terest  in  the ground lease cover ing

the Premises and the new building and improvements which had been

erec ted  the reon  ( co l l ec t i ve l y  ca l l ed  the  "Leaseho ld "  ) ,  sub jec t

to  the Assigned Mortgage.
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4 .  On  ' June  30 ,  1970 ,  t he  fo l l ow ing  add i t i ona l  t ransac t i ons

contemporaneously  took p lace:

a. )  pursuant  to  a Purchase Agreement  entered in to between

Associates and ,John Hancock Mutual Life Insurance Company, (Hancock)

on March L2,  1958,  (contemporaneously  wi th  the execut ion and

del ivery of  the Assigned Note and Assigned Mortgage by Associates

to F i rs t  Boston on March 12,  1968)  ,  Hancock purchased the Leasehold

f rom Taxpayer  for  a  purchase pr ice of  $ I ,00,  subject  to  the Assigned

Mortgage on the Leasehold held by Hancock in the unpaid principal

amoun t  o f  $5 ,500 ,000 .00 .

b.  )  pursuant  to  a Buy-Se11 Agreement  entered in to on

March L2,  1968,  between Fi rs t  Boston and Ha,ncock,  F i rs t  Boston

assigned to Hancock the Assigned Mortgage and Assigned Note secured.

t he reby ,  f o r  a  pu rchase  p r i ce  o f  95 ,500 ,000 .00 ,

c . )  pursuant  to  sa id  Purchase Agreement  da ted  March

I968,  Ha,ncock ,  as  Se l le r r  d r rd  Taxpayer r  d .s  purchaser ,  agreed

in to  the  Conso l ida t ion ,  Mod i f i ca t ion  and Ex tens ion  Agreement

(Consol idaLion Agreement) which providedr d"morig other things,

the  l ien  o f  the  Ass igned Mor tgage was to  be  conso l ida ted  and

wi th  and in to  the  in te res t  in  the  Leaseho ld  to  be  ass iqned to

L2 ,

to enter

that

merged

Hancock by Taxpay€r,  and that Hancock would sel l  the Leasehold to

T a x p a y e r  f o r  a  p u r c h a s e  p r i c e  i n  t h e  p r i n c i p a l  a m o u n t  o f  $ 5 , 5 0 0 , 0 0 0 " 0 0

as  "ev idenced by  the  Ass igned Note  and secured by  the  Ass igned Mor tg :age"

and payable in monthly instal lments over a period of 40 years and

nine months (with an interest factor of 7 L/2% per annum on

reduc ing  ba lances  o f  such purchase pr ice) .  In  add i t ion ,  the
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Consolidation Agreement provided that Taxpayer would make an

annual  var iab le payment  (a share of  the operat ing prof i ts  based

upon the formula conta ined in  sect ion 4 on page 4 thereof)  to

Ha.ncock in an amount equal to 5A% of ,r the excess, i f  af lyt of

the net annual rental income for each calendar year commencing with

the ca lendar  year  L97L,  over  the sum of  ( i )  the month ly  insta l l -

ment payments made in each calendar year in reduction of the

$5 ,500 ,000 ,00  pu rchase  p r i ce ,  p l us  ( i i )  970 ,000 ,00  (excep t  t ha t

in  ca lcu lat ing the annual  var iab le payment  wi th  respect  to

the calendar year I97L, only the months of Apri1 through

December ,  L97 I ,  sha l l  be  taken  i n to  accoun t ) .  Fu r the r ,  i t

provided that Taxpayer could prepay the unpaid balance of such

purchase pr ice on or  wi th in  120 days af ter  (a)  the 249Lh month ly

insta l lment  date,  (b)  the 309th month ly  insta l lment  date,  or  (c)

the 369th month ly  insta l lment  date,  p lus in terest  accrued to the

date of  the prepayment .

5.  The Purchase Aqreement  p rov ided:

"S imul taneous ly  w i th  your  purchase o f  the  Leaseho ld ,
you and the Sel ler wi l l  execute, acknowledge and
del iver an Agreement in the form of Exhibi t  C hereto
( the  "Repurchase Ag: reement " )  p rov id ing  fo r  the  conso l i -

da t ion  and merger  o f  the  l ien  o f  the  Const ruc t ion
Mor tgage w i th  the  r igh t ,  t i t le  and in te res t  to  be
assigned by the Assignment and for the repurchase by
the  Se l le r  o f  the  Leaseho ld  as  merqed w i th  the  l ien
o f  the  Const ruc t ion  Mor tgage.  "

6 .  The Conso l ida t ion  Agreement ,  the  tax  on  the  record ing

of  wh ich  is  the  sub jec t  o f  th is  rev iew,  p rov ided:

"The Se l le r  and the  Purchaser  hereby  conso l ida te
and merge the  l ien  o f  the  Ass igned Mor tgage w i th
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and in to the r ight ,  t i t le  and in terest  ass igned to
the Se1ler  under  the Assignment .  The Sel ler  hereby
agrees  to  pu rchase  sa id  r i gh t ,  t i t l e  and  i n te res t ,
as merged and consol idated wi th  sa id l ien,  subject  to ,
and in  accordance wi th ,  the terms and prov is ions of
th is  Ag ' reement ,  for  the purchase pr ice speci f ied in
sec t i on  3 ,  Such  sa le  sha l l  be  l im i ted  to  the  r i gh t ,
t i t le  and in terest  acqui red by the Sel ler  under  the
Assignment ,  as consol idated and merged wi th  the l ien
o f  t he  Ass igned  Mor tgage , * * * . "

I .  Following the assiginment of the Leasehold by Taxpayer to

Hancock on June 30,  Lg lO,  and the i r  contemporaneous entry  in to the

Consol idat ion Agreement  on the same date,  Taxpayer  ass igned i ts

in terest  there in to  Associates.

B.  S ince the c los ing of  the t ransact ion between Taxpayer  and

Hancock was scheduled to  take p lace in  Boston,  Massachuset tsr  on

' .Tune 30,  L97O, and i t  was necessary to  deposi t  in  escrow wi th  The

Ti t le  Guarantee Company,  pr ior  to  June 30,  I97O, dn executed copy

of the Consol idat ion Asreement and executed copies of two other

ins t ruments  to  be  recorded,  so  tha t  they  a l l  cou ld  be  recorded on

'June 30 ,  L97O,  upon te lephone ins t ruc t ions  f rom the  a t to rneys  fo r

Hancock and Taxpayer  at  the Boston c los ing,  taxpayer 's  a t torney

on June 23,  L97O, hand del ivered to  the New York County Mortgage

Tax Examiner  copies of  the Consol idat ion Agreement ,  together  wi th

a copy  o f  a  p roposed a f f idav i t  by  Taxpayer 's  p res ident  c la iming

exemption under sect. ion 255 of the Tax Law from the payment of

mortgage tax upon the recording of the Consol idat ion Agreement,

with the request that the Mortgage Tax Examiner stamp the

backs  o f  the  ins t ruments  and f i f l  i n  the  record inq  charses  and

ind ica te  tha t  no  mor tgage tax  wou ld  be  due.  A f te r  examin ing  the

instruments, the Mortgage Tax Examiner compl ied with this request
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and endorsed on the face page of the Consolidation Agreement a

statement  to  the ef fect  that  same was to  be recorded wi thout

payment  of  mortgage tax,  per  sect ion 255 af f idav i t ,  subject  to

rev iew by the State Tax Commiss ion.

9 .  On  Ju l y  28 ,  L97O,  the  Assoc ia te  MorLgage  and  Land  Tax

Examiner, Arthur Maxwell,  noti f ied the Register of New York County

that a, new mortgage tax should have been paid vrhen the Consolidation

Agreement was recorded and that the amount of tax should have

been based upon the appraised value of the property secured by

said Consol idat ion Ag:reement .

CONCLUSIONS OF LAW

A. That the Consolidation Agreement was not a supplemental

mortgage entit led to exemption from the tax on mortgages under

sect ion 255 of  the Tax Law.  I t  was an executory contract  o f

sale of the ground lease by John Hancock under which the Taxpayer,

as purchaser ,  was ent i t led to  possession and i t  const i tu ted secur i ty

for  the purchase pr ice and was therefore a mortgage subject  to  the

tax on recording mortgages. It  did not extend nor was it .  supplemental

to  the mortgage recorded on March 13,  1968,  which was ext inguished

by merger into the ground lease when both were acquired by John Hancock.

B. That the Consolidation Aqreement was in effect a mortgage

fo r  an  i nde f i n i t e  amoun t  o f  no t  l ess  than  $5 ,500 ,000 .00  s ince  i t

prov ided,  in  addi t ion to  cer ta in  f ixed payments of  sa id sum, for

annual  var iab le payments based upon a share of  the operat ing prof i ts

of  the secured proper ty  and therefore pursuant  to  sect ion 256 of

the Tax Law the mortgage tax should have been computed upon the
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appra ised va lue of  the proper ty  secured by the Consol idat ion

Agreemen t .

C.  That  the  app l ica t ion  o f  the  Taxpayer  i s  den ied  and the

d e t e r m i n a t i o n  c o n t a i n e d  i n  t t r e  l e t t e r  d a t e d  J u l y  2 8 ,  L 9 7 O ,  o f

Ar thur  Maxwel l ,  Assoc ia te  Mor tgage and Land Tax  Examiner ,

M i s c e l l a n e o u s  T a x  B u r e a u ,  i s  s u s t a i n e d .

DATED:  A1bany,  New York STATE TAX COMMTSSION' 
,4u, Q, rl7.t--

COMMTSSTONER

COMMISSIONER

COMMISSIONER


