
STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of an Instrument Executed bv

SALLY NADEL ORDER OF

DETERMINATIONwith

Sheraton Ambassador  Corporat ion

The Sheraton Ambassador  Corporat ion f i led a pet i t ion wi th  the

State Tax Commiss ion r :ursuant  to  Ar t ic le  11 of  the Tax Law for  rev iew

of  the determinat ion of  the Record ing Of f icer  o f  New York County,

and for a refund of mortqaqe recordinq tax in the amount of fourteen

thousand  ($14 ,000 )  do l l a r s .

Upon not ice  to  a I I  , ln te res ted  par t ies ,  a  fo rmal  hear ing  was

he ld  on  March  3 ,  I96q and conc luded on  June 9 ,  L967,  in  the  o f f i ces

of the State Tax Commission in the Citv of New York. The City

Reg is te r  o f  New York  was represented  by  Samuel  K .  Hande l ,  EsQ. ,  and

the  Shera ton  Ambassador  Corpora t ion  by  Pau l  V .  Wol fe ,  Esg.

I S S U E

l rThether the instrument in issue is a supplemental mortgage within

the meaning and intent of section 255 of the Tax Law, and exempt from

the mortgage record ing tax.

FII{DINGS OF FACT

1.  On March  B,  1963,  d r r  ins t rument  in  the  fo rm o f  a  conso l ida-

t ion ,  ex tens ion ,  and spread ing  agreement  be tween Sa l1y  Nade l  (her ina f te r

ca l led  Nade l )  as  mor tgagee,  and Shera ton  Ambassador  Corpora t ion ,

(here ina f te r  ca l1ed Shera ton)  as  mor tg iagror ,  da ted  March  1 ,  1963,  was

recorded with the City Register in New York County in Liber 6147 of
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2.  At  the t ime of  the record ing of  the agreement  on March B,

l -963,  Nadel  c la imed exempt ion of  mortgage record ing tax under

sect ion 255 of  the Tax Law,  and f i led wi th  the record ing of f icer  a

statement under oath of the facts on which such claimed exemption

was  based .

3 .  Shera ton  pa id  on  March  B ,  1963 ,  under  p ro tes t ,  t he  $14 ,000

demanded by the City Register in New York County as a prerequisite

to the record inq of  the inst rument  in  issue.

4. The amount of principal upon which the mortgage recording

tax  was  pa id  was  $2 ,800 ,000 .

5.  At  a  s imul taneous c los ing meet ing,  a  ser ies of  t ransact ions

were  e f fec ted :

(a) The land owned by Sheraton was conveyed to Betty E.

Kru lee,  (here inaf ter  ca l led Kru lee) ,  who then leased the land back

to Sheraton.  Centra l  Savings Bank of  the Ci ty  of  New York (here in-

af ter  ca l led Centra l  Savings Bank)  held mortgages amount ing to

$3 ,427 ,385 .7O,  wh ich  cove red  the  l and  owned  by  Shera ton ,  and  the

bui ld ings located thereon,  togrether  wi th  furn ish ings and f ix tures.

(b )  I t  was  necessary  to  re lease the  land fee  f rom mor tgage

he ld  by  Cent ra l  Sav ings  Bank and to  have the  land leaseho ld  covered

by  the  mor tgage in  the  p laee o f  such land.  The mor tgage was a lso

requ i red  to  be  mod i f ied ,  ex tended and ass igned to  New York  Teachers

Ret i rement  Sys tem (here ina f te r  ca l led  Ret i rement  Sys tem)  and a

commi tment  le t te r  had been issued bv  the  Ret i rement  Sys tem.

(c )  A t  the  t ime o f  the  c los ing ,  in  connect ion  w i th  the

sa le  o f  the  l -and by  Shera ton ,  a  check  was de l i vered ,  as  par t  o f
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the  purchase pr ice  o f  the  land,  to  Cent ra l  Sav ings  Bank on  beha l f

o f  S h e r a t o n ,  i n  t h e  a m o u n t  o f  9 6 2 7 , 3 8 5 . 7 0  w h i c h  r e d u c e d  t h e  m o r t g a g e

f r o m  $ 3 , 4 2 7 , 3 8 5 . 7 O  t o  9 2 , 8 0 0 , 0 0 0 .  C e n t r a l  S a v i n g s  B a n k  e x e c u t e d

a mor tgage ass ignment  to  Nade l ,  d t  the  c los ing  wh ich  mor tgage was

i n  t h e  r e s i d u a l  a m o u n t  o f  $ 2 , 8 0 0 , 0 0 0 .

(d)  Upon the ass ignment  of  the mortgage f rom Centra l

Savings Bank to  Nadel ,  the mortgage was modi f ied on the same date

of  c los ing by a mortgage consol idat ion,  spreading and extension

agreement between Nadel and Sheraton. The agreement between Nadel

and Sheraton,  ds i ts  terms and prov is ions s tate,  modi f ied and

extended the exist ing mortgages on the propert ies involved and

prov ided for  subst i tu ted mortgage secur i ty  o f  the leasehold on the

land so ld to  Bet ty  E.  Kru lee.  The mortgage agreement  of  March L,

1963 ,  i n  t he  amoun t  o f  $2 ,800 ,000 ,  be tween  Nade l  and  Shera ton  was  on

the same date duly  ass igned by Nadel  to  Ret i rement  System. Ret i rement

Sys tem a t  t he  c los ing  de l i ve red  i t s  check  i n  t he  amoun t  o f  $2 ,800 ,000 ,

the amount of the mortgage, which funds were transmitted to Central

Savings Bank in  considerat ion of  the i r  ass ignment  of  the mortgage

to  Nade l .

6 .  Regard less of  the labels  g iven the inst ruments,  however ,

i f  a  new or  fur ther  indebtedness was created,  the t ransact ion would

not  be exempt .  A l though pet i t ioner  and the other  par t ies to  the

agreement intended by the terms of the spreading agreement to add

the leasehold to  the mortgage before re leas ing the land fee f rom

the  l i en ,  i n  ac tua l i t y ,  t hey  fa i red  to  do  so .
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The pet i t ioners have not  proved that  the land fee was

transferred to  Kru lee pr ior  to  the execut ion of  the mortgage

spreading agreement, The documents were in fact executed by

the par t ies,  but  the i r  t ransfer  was not  e f fected unt i l  the t ime

of  the s imul taneous c los incr .

In  order  to  ef fect  the spreadingf  agreement ,  we must  assume

that Sheraton could be concurrentlv the owner of the land fee

and the leaseholder  of  the same premises.  We must  conclude

that  the separate estates were merged as a mat ter  o f  law,  and

could not  ex is t  separate ly  at  the t ime of  the spreading agreement .

Consequent ly ,  there was a per iod of  t ime,  however  br ie f ,

between the t ime that  Sheraton t ransferred the land fee,  and

then became the leaseholder .  Dur ing th is  t ime,  Sheraton could

not  have possessed a separate leasehold estate,  to  which i t

purpor ted to  spread the l ien of  the mortgage.

DETERMINATION

A.  The  i ns t rumen t  i n  i ssue ,  da ted  March  I ,  1963 ,  does

create and secure a new indebtedness or obliqation other than the

pr inc ipa l  indebtedness secured by the pr imary mortgagee.

B.  The record ing of  the inst rument  is  subject  to  the mortgage

record ing tax.

C.  The C i ty  Reg is te r  in  New

mor tgage record ing  tax  cor rec t ly ,

c o r r e c t l v  c o l l e c t e d .

York County had computed the

a n d  t h e  s u m  o f  $ 1 4 , 0 0 0  w a s
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ORDER

I .  The de terminat ion  o f  the  record ing  o f f i cer  o f  New York

County  i s  con f i rmed.

I I .  The app l ica t ion  fo r  re fund is  den ied .
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DATED: Albany, New York
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