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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of an Instrument

executed bv and between

FRANK W. MOFFETT, F. WESLEY MOFFETT, JR.,
HUGH KNAPP, AND GRACE KNAPP

ORDER OF
DETERMINATION

Harr is ,  Beach and Wi lcox ,  Esq. ,  f i l ed  a  c la im fo r  re fund o f

mor tgage record ing  taxes  in  the  amount  o f  one hundred f i f t y  ($150)

dol lars paid to the Clerk of Monroe County upon the recording of the

instrument in the form of a Memorandum of Agreement,  dated July B,

1955,  executed  by  and be tween Frank  W.  Mof fe t t ,  F .  Wes ley  Mof fe t t ,  Jy . ,

Grace Knapp and Hugh Knapp.

In l ieu of a formaf hearing and the personal appearances of the

par t ies ,  the  c la imants  have requested  the  Sta te  Tax  Commiss ion  to

make an independent review of the documents and memoranda submitted,

and on such basis render a determinat ion-

ISSUE

Whether

meaning and

the instrument in cruestion

intent  o f  Ar t ic le  Eleven of

is  a  "mortgage" wi th in  the

the Tax Law.

FINDINGS OF FACT

1.  The Memorandum o f  Agreement  in  i ssue da ted  Ju ly  B ,  l -955,

was f i led  on  February  25 ,  1969,  in  the  o f f i ce  o f  the  C lerk  o f  Monroe

County in book 3966 of mortgdg€, on pagie 53.

2 .  A t  t h e  t i m e  o f  f i l i n g ,  M e s s r s . ,  H a r r i s ,  B e a c h ,  d n d  W i l c o x ,

Esq. ,  pa id  a  mor tgage record ing  tax  o f  $150 to  the  C lerk  o f  Monroe

County .
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3- By the terms of the Memorandum of Agreement, Frank w' Moffett

granted to  F.  Wesley Mof fet t ,  Jr . ,  an undiv ided one-quar ter  in terest

in certain real property in the Town of Chil i ,  County of Monroe, in

re tu rn  fo r  t he  g ran tee ' s  p romise  to  pay  $15 ,000 ,  I n  add i t i on ,

Frank W. Moffett granted to Grace Knapp and Hugh Knapp an undivided

one-quarter interest in the same premises in return for the granteesr

promise to  pay $15,000.  However ,  payment  of  the considerat ion was

to be in such manner as the grantees would separately agree with the

grantor. Record t i t le would remain in the name of the grantor unti l

the part ies otherwise agree, and the grantor would manage the property

for  the benef i t  o f  a l - l  the par t ies.

4.  The term "mortgage" as used in  Ar t ic le  Eleven of  the Tax Law

includes every mortgage or deed of trust which imposes a l ien on or

affects the t i t le to real property, notwithstanding that such property

may form a part of the securj-ty for the debt or debts secured thereby.

DETERMINATION

A. Ttre Memorandum of Agreement dated July 8, 1955, is a "mortgagfe"

within the meanins and intent of  Art ic le Eleven of the Tax Law.

B. The act of  recording the agreement is subject to the mortgage

recording tax, and the amount of $I50 was due and payable on recording.

C.  The ac ts  o f  the  record ing  o f f i cer  and h is  de terminat ion  are

cor rec t  and hereby  sus ta ined.

DATED: New York
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