
STATE OF NEW YORK

STATE TAX COMMISSION

In the lUatter of an Instrument ft<ecuted bv

JOHN GRAY AI{D CAROLE GRAY

with

MARVIN H. WERNICK AND ROSALIE WERNICK,

and the appl icat ion of  Ar t ic le  Eleven of  the
Tax Law thereto.

DETERMINATION

An instrument entit ted "Memorandum of Lease" executed by

'fohn Gray and Carole Gray with Marvin H. Wernick and Rosalie

Wernick,  dated September 4,  L97O, was f i led wi th  the Record ing

Off icer  o f  Suf fo lk  County on September 15,  L97O, in  l iber  6807

of  conveyances,  a t  page L4B.

on not ice to  a l l  par t ies,  a  formal  hear ing was held before

Lawrence A.  Newman,  Hear ing Of f icer ,  in  the of f ices of  the State

Tax Commission in the City of New York on January 2L, L97L, to

rev iew the acts  and determinat ion of  the record ing of f icer  re la t ing

to the inst rument  in  issue.

The Miscel laneous Tax Bureau was represented by Edward H.  Best ,

Esq . ,  (A lexander  We iss ,  Esq - ,  o f  Counse l ) .  Marv in  H .  Wern i ck  and

Rosal ie  Wernick were represented by Rober t  Hodes,  Esq.

ISSUES

I .  Whether the instrument is a "mortgagie" within the meaning

and intent of Art icle Eleven of the Tax Law, and

II. Whether the instrument quali f ies for the exemption of

$10,000 of  the pr inc ipa l  debt  under  sect ion 253 of  the Tax Law.

FINDINGS OF FACT

1. Thre insLrument in issue was recorded under the provisions

of section 29IC of the Real Property Law, permitt ing the recording

of  memoranda of  leases.

2. Thre lease agreement referred to in the recording instrument,

was to  run for  a  per iod of  two years beginning October  L,  I97O, at  a
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month ly  renta l  o f  $625,  cover ing a one- fami ly  res idence and

specif ied interior furnishings located in the Town of Huntington,

New York.

3.  fhe tenants,  Marv in and Rosal ie  Wernick,  were granted

the r ight  to  occupy the premises on or  before October  1,  I97O,

the commencement date of the term of the lease.

4. John and Carole Gray, the owners of the fee, granted to

the tenants, in ttre provisions of the lease agreement, the r ight

to  purchase the proper ty  for  the sum of  $63,000,  less speci f j -c ,

ad justments,  on or  before the expi rat ion of  the lease.  The land-

lords agreed to convey a "bargain and sa le"  deed to the tenants

within 30 days after notice from the tenants of t treir intention

to make the purchase.

5. At the t ime of the f i l ing of the instrument, the sum of

$472.50 was paid to  the Record ing Of f icer  o f  Suf fo lk  County,  under

protest ,  on behal f  o f  Marv in and Rosal ie  Wernick.  The amount  was

computed at  75 cents per  hundred dol lars  of  pr inc ipa l  ob l igat ion

app l i ed  to  the  to ta l  amoun t  o f  $63 ,000 .

6- Section 25O of the Tax Law provides that executory con-

tracts for the sale of real property under which the vendee ?ras or

is  ent i t led Lo possession shal l  be deemed to be mortgages for  the

purposes of Art j-cle Eleven of the Tax Law.

7 - The instrument in issue is an executory contract for the

sale of  rea l ty  under  which the vendee is  ent i t led to  possession.

B.  The tenants were permi t ted to  use the premises "as a

one-family residence and for any other purpose permitted by the

governmenta l  author i t ies hav ing jur isd ic t ion t t rere in.  "  However ,

proof  o f  the deduct ior  o f  $10,000 in  pr inc ipa l  ob l igat ion prov ided

for  under  sect ion 253 of  the Tax Law,  ( in  the form of  an af f idav i t

or in the instrument, required. under section 4O3. I of the Rules

and Regulations of the Department) was not submitted at the t ime

of  record ing.
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DETERMINATION

A. The instrument in issue is a mortgage within the meaning

and intent of Art icle Eleven of the Tax Law.

B. Thre instrument does not quali fy for a deduction of the

f i rs t  $10,000 of  pr inc ipa l  debt  under  sect ion 253 of  the Tax l ,aw-

C.  The amount  of  mortgage record ing tax of  $472.50 was

correct ly  co l lected by the record ing of f iceg upon the record ing

of the ingtrument.

D.  The acts  and determinat ion of  the record ing of f icer  are

correct  and hereby susta ined.

DATED:

l't ,1
)tl 

/'/-'- 
z'

i . /

Albany, New York STATE TAX COMMISSION

SSIONER
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