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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Instrument Executed by

ALBEE FUEL CORP.

t o
ORDER OF

DETERMINATION

FIRST NATIONAL CITY BANK OF NEW YORK

and the  app l ica t ion  o f  Ar t i c le  E leven o f  the
Tax Law thereto.

An ins t rument  executed  by  A lbee Fue l  Corp .  to  F i rs t  Nat iona l  C i ty

Bank o f  New York ,  was  recorded in  the  o f f i ce  o f  the  C i ty  Reg is te r  in

K i n g s  C o u n t y  o n  D e c e m b e r  2 9 ,  L 9 6 9 r  o r t  r e e l  3 8 5  o f  m o r t g a g e s r  p a g e  2 7 8 .

In  accordance w i th  the  prov is ions  o f  Ar t i c le  E leven o f  the  Tax

Law, a formal hearing was held before Lawrence A. Newman, Hearing

Of f i cer ,  in  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion  on  September  22 ,

I97O,  to  rev iew the  ac ts  and de terminat ions  o f  the  record ing  o f f i cer

re la t ing  to  the  ins t rument  in  i ssue.

APPEARANCES

T h e  M i s c e l l a n e o u s  T a x  B u r e a u ,  b y  E d w a r d  H .  B e s t ,  E s q . ,

( S o l o m o n  S i e s ,  E s q . ,  o f  C o u n s e l ) ;  A l b e e  F u e l  C o r p .  b y  L a n g b e r g  a n d

R i n g e l ,  E s q . ,  ( m a t h a n  R i n g e l ,  E s q .  ,  o f  C o u n s e l ) ;  a n d  C i t y  R e g i s t e r

o f  N e w  Y o r k ,  b y  J .  L e e  R a n k i n ,  E s q . ,  ( A l e x a n d e r  J .  W e i s s ,  E s q . ,  o f

C o u n s e l ) .

ISSUE

Whether the instrument in issue is a "mortgfage" within the

meaninq and in tent  o f  Ar t ic le  Eleven of  the Tax Law.

FINDINGS OF FACT

1.  Albee Fuel  Corp.  owned the fee

located in Kings County on the southerly

about  i ts  in tersect ion wi th  the Pierhead

in a parcel of real property

'side 
of Bay Parkway at or

L i ne .
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2.  E-  J .  K.  Rea1ty New York Corp.  occupied the premises as

successor  lessee under  a lease agreement  commencing Apr i l  L ,  L966,

and terminat ing on December 31,  2065,  for  a  term of  n inety  n ine

years and n ine months.  The successor  lessee was obl igated to  pay

per iod ic  rent  to  Al -bee FueI  Corp. ,  which as successor  holder  of  the

fee,  was a lso owner of  the aforesaid lease.

3.  On December 29,  L969,  in  order  to  induce the F i rs t  Nat ional

C i t y  Bank  o f  New York  to  l oan  the  sum o f  $ l - , 650 ,000  to  C i r i l l o  B ros .

Sales Corp. ,  the Albee Fuel  Corp.  ass igned to the Bank a l l  rents

and other  payments payable by the successor  lessee or  i ts  successors

and ass igns,  ds "co1latera l  secur i ty  for  the guaranty of  repayment

to the extent  o f  one mi l l ion dol lars  and in terest . "

4.  A lbee Fuel  Corp.  could not  surrender ,  cancel  or  modi fy  the

Iease wi thout  the wr i t ten consent  of  the Bank.

5.  At  the t ime of  the f i l inc  of  the inst rument  on December 29,

L969,  the sum of  $7,500 of  mortgage record ing tax was paid to  the

Ci ty  Regis ter  in  Kings County,  under  protest ,  oo behal f  o f  the Albee

Fuel  Corp.

6. The tax was computed at the rate of 75 cents per hundred

dol lars ,  on the pr inc ipa l  amount  of  one mi l l ion dol Iars .

7.  The Albee Fuel  Corp.  f i led a pet i t ion to  the State Tax

Commiss ion ,  and  c la imed  a  re fund  o f  $7 ,500 .

B.  Sect ion 250 of  the Tax Law def ines the term "mortgage" to

include every mortgage or deed of trust which imposes a l ien on or

af fects  the t i t le  to  rea l  proper ty ,  notwi thstanding that  such proper ty

may form a part of the security for the debt or debts secured thereby.

The term "rea1 property" is defined to include everything a conveyance

or mortgage of which can be recorded as a conveyance or mortgage of

real property under the laws of the state.
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9.  Sect ion 290 of  the Real  Proper ty  Law,  def ines the term

"real  proper ty"  to  inc lude lands,  tenements and heredi taments and

chat te ls  rea l ,  except  a lease for  a  term not  exceeding three years.

l-0. Section 294A of the Real Property Law permits the recording

of  ass ignments of  rent  by the record ing of f icer  in  the county in

which the real  proper ty  is  located,  L f  the ass ignment  is  made,

subscribed and acknowledged or proved, and cert i f ied in a manner

to ent i t le  a  conveyance to be recorded.

pETERMINATTOTj

A.  The inst rument  in  issue is  a  "mortgagre"  wi th in  the meaning

and in tent  o f  Ar t ic le  Eleven of  the Tax Law.

B.  The act  o f  the record ing of f icer  in  record ing the inst rument

is  correct  and the determinat ion by the record ing of f icer  is  susta ined.

C.  The c la im for  re fund is  denied.

DATED: Albany, New York

)ae  rq  1 /7 /
t

STATE TAX COMMISSION

/

tL,4rA'7-t--,
SSIONER

CoulussroNER

COMMISSIONER



$T/rTti 0lr jlr-r lllp,11
ST/ITX T,1. .  C0:T ' i3,qI01.I

IN$TftUI..LITT BY
III TiI'': liATTl"R 0n Ti;Ix SffitiM,*SS0W}XlT

Albee Fuel  Corp,
tc

FLrst  Nat lonal  Ci ty
Bank of llew York

\TTTDAI]'IT OT

l'i"\rLrllc

Stpte or T:Tew llorle
Ctt 'r  and Ccltnt lr or

'l
t

L1-ha-n';1
s g n

IouLs C. Johnson
salfs 3

r bel"tg drr. l l '  swcrn, deprses a' 'd

T]'rpt rlolrr depo''e' ' ! ts o\/er th.e age o' eighteen and
An elrpl ,o. , rgs in the 0. . .1-ee O. ' t l :e Stpte TaX COnniSs: l_ ' r . r  Dena.r t -
ment o ' '  Taxa.t i - rn and Fi .na,neee i 'or tgage ' " :  I leal  Fstate Trpns-Per
Tax  Seet ion .

That on th.e Ll th da.r  o '  Jrr lyr  1oJl ,  \ r tur
deconent denosl-tod i"n a lettef box exelr-1glr, 'gLv naJ"-tai"' 'c:d p-' 'd
ccntrcl-led bv t, lre Ilnited St,ptes Gover' 'ner' ' t at

1 S'ulier i ioadr J-. t lre CJ.t" a'.d fcuntl '  of
Alhanjrr lrer,r -t 'orlcr a eon1.r cr th,e cl.eter:.r1r'atl-on o' ' the State Tax
Connissicn i ,n th. ls prceeedlne, cop'r  o ' '  wlr le ' t  1s l teretc t lnnex€dr
ecnta ined In  e .  seeure ly  e l .oscd . r  p ls tnp id  co l rc r ,  d i ree tec l  t c  the
h.erein belovr naraed part les j -n t l rLs Droeeedi-ng, t i re j . r  renrese'" ' tp-
tirres and t.he reeordlng o'r ' ' t leor or Klngs Corr.ntrr a"t t lr.e
addresses set for th beloryr

ne trr.i-s 1( & ar',

rc'e/.

-fur**"*K-
It ir. Vlctor l,f j . RLvera, Regist€f, - New York Countyr 31 Chanrbers St.

l l .T .c .  10007

langberg & i i tnge},  i lsqs. l  111 Broedwayl  N.Y.C. 10006

! 'Lrst  N"r , tLonal  t , l ty  Sank of  l {ew York,  55 l 'a l l  $treet l  N.Y'C.

Albee FueL Corp,,  1I l .  Sroadwayr N.Y.C. 10006
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