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STATE

STATE

OF NEW YORK

TAX COMMISSION

fn  the  Mat te r  o f  Two Ins t ruments
Executed by

Abbey Assoc ia tes ,  a  Copar tnersh iP

,  
w i th

Hotel  Abbey Holding Corporat ion

ORDER OF'

DETERMINATION
AND REFUND

Mr.  A .  S .  G i t t l - in ,  ds  genera l  par tner  o f  the  Ben jamin  Company,

a  par tnersh ip ,  f i l -ed  a  pe t i t ion  w i th  the  Sta te  Tax  Commiss ion  pursuant

to  Ar t i c le  11  o f  the  Tax  Law fo r  rev iew o f  the  de terminat ion  o f  the

Recording Off icer of Nev: York County, and for a refund of Mortgage

recording tax in the amount of one thousand three hundred thir ty-f ive

( 1 , 3 3 5 . )  d o ] l a r s

Upon no t ice  to  a l l  in te res ted  par t ies ,  a  fo rmal  hear ing  was he ld

on June 7 ,  7967 in  the  o f f i ces  o f  the  Sta ' te  Tax  Commiss ion  in  the  C i ty

of New York. The City Register of New Yo-rk was represented by Samuel-

K .  Hande l ,  Ese.  and the  Ben jamin  Company was represented  by  Bendes,

S t a r k ,  a n d  A m r o n ,  E s e .  ( M .  A l b e r t  B e n d e s ,  E s q . ,  o f  C o u n s e l )  -

FINDINGS OF FACT

Sy lv ia  and Lou is  Z t tch ,  ds  owners  o f  the  fee  on  May 1 ,  1951,

leased the premises known as the Hotel  Abbey to Abbey Holding Corp.

La ter ,  a  par tnersh ip  known as  Abbey Assoc j -a tes  succeeded as  land lo rd ,

and Hote l  Abbey Ho ld ing  Corp .  succeeded as  tenant .  The successors

modi f ied  the  or ig ina l -  agreement  on  February  1 ,  1955,  May 1 ,  l -958,

A u g u s t  I ,  1 9 5 8  a n d  D e c e m b e r  3 ,  1 9 6 2 .  T h e  m o d i f i c a t i o n s  d a t e d  F e b r u a r y

1 ,  1 9 5 5  a n d  D e c e m b e r - 3 ,  1 9 6 2  a r e  i n  i s s u e "

1 .
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2.  The mod i f i ca t ion  da ted  February  .1 ,  1955 was recorded by

t h e  r e c o r d i n g  o f f i c e r  o n  M a y  2 L ,  1 9 5 9  i n . L i b e r  5 0 7 7  o f  c o n v e y a n c e s ,

a t  p a g e  5 6 7 .  T h e  p r o v i s i o n s  s u b s t i t u t e d  a  n e w  l e a s e  i n  p l a c e  o f  t h e

p r i o r  l e a s e  d a t e d  M a y  1 ,  1 9 5 1 .  T h e  n e w  l e a s e  w a s  t o  r u n  f o r  a  t e r m

o f  2 I  y e a r s  f r o m  J u l y  1 ,  1 9 5 5  a t  a  m i n i m u m  r e n t a l -  o f  $ 3 7 5 , 0 0 0  p e r

annum,  and,  as  add i t iona l  ren t ,  a l l  taxes  and o ther  assessments  imposed

on the  premises  wou l -d  be  pa id  by  the  tenant .

3 .  The mod i f i ca t ions  da ted  December  3 ,  L962 were  recorded by

the  record ing  o f f i cer  on  December  2A,  L96tZ  in  l iber  52L2 o f  conveyances ,

a t  page 455-  The prov is ions  inc lude a  consent  by  the  land lo rd  to  an

ass ignment  o f  the  cur ren t  lease by  Hote l  Abbey Ho ld ing  Corp . ,  as

t e n a n t ,  t o  B e n j a m i n  A s s o c i a t e s ,  a s  s u c c e s s o r - t e n a n t .

P r i o r  t o  t h e  m o d i f i c a t i o n  o f  t h e  l e a s e ,  t h e  s u m  o f  $ 1 9 7 , 6 5 2  w a s

owed by the Hotel  Abbey Holding Corp. to Abbey Associates, the land-

Lord .  As  par t  o f  the  mod i f i ca t ions  agreed to  by  the  land lo rd  and

' l -anrn#  { -ha  + ixed min imum ren ta ls  pavab le  under  the  lease wereu v f r g r l 9 ,

i nc reased in  l ieu  o f  the  tenant 's  ob l iga t ion  to  pay  the  unpa id  sum o f

money.

T h e  a n n u a l  r e n t a l  h a d  b e e n  p r e v i o u s f ) r  i n c r e a s e d  t o  $ 4 0 5 , 0 0 0

by mod i f i ca t ion  da ted  August  I ,  1958.  The annua l  ren ta l  pa lzments

were  fu r ther  inc reased bv  the  la tes t  mod i f i ca t ion  to  read as  fo l lows:

a .  N o v e m b e r  l ,  l - 9 6 2  t o  O c t o b e r  3 1 ,  1 9 5 8  $ 4 2 7 , 0 0 0  p e r  y e a r
b .  N o v e m b e r  1 ,  1 9 6 8  t o  O c t o b e r  3 1 ,  1 9 7 7  4 1 8 , 0 0 0  p e r  y e a r
c .  N o v e m b e r  L ,  1 9 7 7  t o  o c t o b e r  3 1 ,  1 9 B o  4 L I , O 0 0  p e r  y e a r
r  , f ,

d .  g o v e m b e r  L ,  1 9 8 0  t o  A p r i l  3 0 ,  1 9 9 7  4 O 5 , O O 0  p e r  y e a r
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4.  On December  7  ,  1962 the  lease was ass ig 'ned by  the  Hote l

Abbey Ho ld ing  corp .  to  Ben jamin  Assoc ia tes .  The Ass ignment  was

recorded on  December  20 ,  L962 in  l i -ber  52L2 o f  conveyances ,  d t  page

4 5 O ,  b y  t h e  r e c o r d i n g  o f f i c e r .

5. l {hen the modi-f icat ion ag'reement dated December 3, L962 and

the  ass ignment  da ted  December  7 ,  1962 were  presented  to  the  C i tv

Reg is te r  fo r  record ing ,  the  Reg is te r  re fused to  record  the  ins t ruments

u h l e s s  a  m o r t g a g e  t a x  i n  t h e  a m o u n t  o f  $ f , 3 3 5  w a s  p a i d .  T h e  B e n j a m i n

C o m p a n y  p a i d  t h e  s u m  o f  $ 1 , 3 3 5  t o  t h e  C i t y  R e g i s t e r  u n d e r  p r o t e s t .

6 -  There is  no secur i - tv  dev ice set  for th  in  e i ther  the

mod i f i ca t i on  ag reemen t  o f  Feb rua ry  L ,  1955 ,  oy  o f  December  3 ,  1962 ,

and nei ther  of  them is  a l ien upon the fee or  the l -ease.

DETERMINATION

A-  The two i -ns t ruments  executed  by  Abbey Assoc ia tes ,  a

copar tnersh ip ,  w i th  Hote l  Abbey Ho ld ing  Corpora t ion  and wh ich  are

dated  February  1 ,  1955 and December  3 ,1962.  when v iewed ind iv idua l l y  o r

i -n  combina t ion ,  do  no t  cons t i tu te  a  mor tgage o f  rea l  p roper ty  w i th in

the  mean ing  and in ten t  o f  Ar t i c le  t l  o f  the  Tax  Law-

B. The record ing of f icer  o f  New York County erroneously  co l lected

mortgage record ing tax of  $1,335,  upon the record ing of  the inst rument

da ted  December  3 ,  1962 .

REFUND ORDER

f .  The record ing  o f f i cer  o f  New york

d j - r e c t e d  t o  d e d u c t  t h e  s u m  o f  g 1 , 3 3 5 .  f r o m

hands,  o r  wh ich  sha l l  come to  h is  hands  and

the  Ben jamin  Company,  a  par tnersh ip .

County is  author ized and

mortgag'e tax monies in his

to refund this amount to



I I .  T w o  c e r t i f i e d  c o p i e s

record ing  o f f i cer  o f  New York

t h e  r e c o r d s  o f  h i s  o f f i c e ,  a n d

City of New York as a warrant

DATED: Albany, New York
l-V-a-a-<:^/- /(r/ /( 7/
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of  th is  o rder  sha l l  be  mai led  to  the

County ,  one o f  wh ich  sha l l -  be  f i l -ed  w i th

the  o ther  w i th  the  t reasurer  o f  the

for  the  d isbursement .

STATE TAX COMMISSION

il.,*- {+ot,,---.,---
COMMISSIONER

COMMISSIONER

COMMISSIONER
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