
ST/,TE 0F NEl,\r YORK

ST/,TE T.A.X COI,,II,{I SSIOI'J

In the l .4at ter  of  Three Instrurnents Execr. : ted

by

VI,LEI\I|INO IIICCLETTI and JOSEI,H BELLA ORDER OF

DETERI.'IIIJI\TIONto

SECLAITY TFU;T COI{PANry of ROCHESTER

Pursuan t  to  the  p rov is ions  o f  I ' r t i c le  11 ,  sec t ions  251  and

255  o f  the  Tax  Law,  a  fo rma l  hear ing  was  he ld  in  the  o f f i ces  o f

the  S ta te  Tax  Commiss ion  in  the  C i t y  o f  A lbany  on  t {ay  8 ,  1968 .

The ac ts  and de tern ina t ions  o f  the  Record ing  Of f i cer  o f  l . , tonroe

County  were  rev iewed,  in  record ing  th ree  ins t ruments  executed  by

Va len t ino  N ico le t t i  and  Joseph Be l Ia  to  the  Secur i ty  Trus t  Company

of  Rochester  as  fo l lo r , . rs :

l .  Da ted  / iugus t  l l ,  L96L ,  and  recorded  Augus t  11 ,  196 l  i n

book  2716  o f  i , {o r tgagesr  page  375 ,

2 .  Da ted  Auous t  11 ,  1964r  o f ld  recorded  Augus t  L2 ,  1964  in

book  2936 o f  l . r to r tg ragesr  page bg2,  and

3.  Dated  December  L4 ,  L966,  and recorded December  L6 ,  1966 in

book  3120 o f  ldor tgages ,  page 99 .

In  response  to  no t i ces  to  a l  I  pa r t ies ,  I , ' 1 r .  Va len t ino  N ico le t t i ,

I v t r .  Joseph BeI la ,  and the  Secur i ty  Trus t  Company o f  Rochester  appear -

ed  th rough  the i r  a t to rneys ,  Har r i s  Beach ,  V ' l i l cox ,  Da Ie  and  L inowi tz ,

Esos . ,  (Char Ies  E .  L i t t te f ie ld ,  o f  Counse l ) .

FINDIhCS OF FACT:

l .  On  Augus t  11 ,  1961 ,  Va len t ino  N ico le t t i  and  Joseph  Be l la

executed  an  ins t rument  in  the  fo rm o f  a  mor tgage to  the  Secur i ty

Trus t  company fo r  an  indebtedness  in  the  sum o f  f i f t y  thousand

(  SSO,O0O)  Oo l la rs .  The  mor tgage  was  recorded  by  the  Record ing  Of f i ce r

o f  l . ' l onroe  Count l r  on  A,ugus t  11 ,  L96I  in  book  27L6,  o f  l . t lo r tgages ,  page
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375.  A  mor tgage tax  in  the  sur :n  o f  tv , ,o  hundred f i f t y  (SZ:O)  Ao l la rs

was  pa id  a t  the  t ime o f  record ing .

The rea l  o roper ty  secur ing  the  rnor tgage was descr ibed as

s i tua ted  in  the  Town o f  Pen f ie ld ,  l donroe  County .

The mor tgage fu r ther  p rov ided:

"6 .  Lo ts  No .  3  to  and  inc lud ing  l ' l o .  l 0  o f  p roposed  Garden

F i i l l  Subd i . v i s ion ,  Sec t ion : , i 1 ,  f ron t ing  on  Shoecra f t  F .oad ,  w i l l

be  re leased  f rom the  l i en  o f  th i s  mor tgage  upon  p r inc ipa l  payment

n r  l l qnn  nar  lo t  p lus  any  o ther  p r inc ipa l  advances  made on  each  lo t

toge ther  w i th  i .n te : :es t  cn  such  advances . "

The F .ecord ing  Cf f  i cer  has  made c ross  ie fe rences  on  t rvo  pages

of  the  sa id  mor tgacre  subseouent  to  the  record ing  thereo f  no t ing

a  success i .on  o f  f  i f  t y  re leases ,  s i x  sp reac l ing  agreernen ts  and  one

spread ing  and  ex tens ion  agreement  a f fec t inq  the  co l la te ra l  secur i t y

o f  the  sa id  mor tgage .

2 .  On  l i r :ous t  l I ,  1964 ,  Va len t ino  l . J i co le t t i  and  Joseph  Be I Ia

executed  an  j -ns t rument  in  the  fo rm o f  a  mor toage to  the  Secur i ty

Trus t  Company fo r  an  indebtedness  in  the  sum o f  t r ^ ren ty -seven thousand

( 'SZ l  n00o)  ao l la rs .  The  mor tgage  was  recorded  by  the  Record ing

Of f i cer  o f  l v lonroe  County  on .A,ugus t  L2 ,  1964 in  book  2936 o f  mor tgages,

page 492.  / , ,  mor tgage tax  in  the  sum o f  one hundred- th i r ty - f i ve

($135)  Oo l la rs  was  pa id  a t  the  t i nne  o f  the  record ing .

The rea l  p roper ty  secur inq  the  mor tgaqe was descr ibed as

s j tua ted  in  the  Town o f  Penf ie ld ,  I ' l onroe  County .  The nnor tgage fu r ther

prov i  ded :

"A Iso  excep t ino  f rom the  above  descr ibed  p remises ,  a l l  o f  the

lo ts  o f  Sec t ions  I  and  2 - ,  v , ' i t h  t .he  excep t ion  o f  l o t  19 ,  sec t ion  2 ,

and fu r ther  except ing  Jo ts  l ' l os .  26 ,  27 ,  28 ,  30  and 35  in  the  sec t ion

3 ,  o f  the  Garden  l - l i l l  Subd iv i s ion r  ds  shown on  maps  f i l ed  in  the

Monroe  County  r ) le rk rs  Of f i ce  as  fo l l o r rys :  Sec t ion  J ,  L ibe r  ]51  o f

maps ,  page  60 ;  Sec t ion  2 ,  L ibe r  154  o f  mapsr  page  31 ;  and  Sec t ion

3 ,  L iber  I57  o f  mapsr  page  28 . t '
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The  Record ing  Of f i ce r  has  made c ross  re fe rences  on  th ree  pages

of  the  sa id  mor tgage subsequent  to  the  recorc l ing  thereo f ,  no t ing  a

success ion  o f  s i x teen  re leases  and  th ree  spread ing  agreennen ts

a f  f  ec t ing  the  co l la te ra l -  secur i t y  o f  the  sa id  rnor tgage .

3 .  On  December  L4 ,  T966 ,  Va len t ino  N ico le t t i  and  Joseph  Be l la

executed  and de l i vered  to  the  Secr " r r i t y  Trus t  Company,  ?D ins t rument

in  the  fo r rn  o f  a  mor tgage spread ing  aoreement .  The ins t rument  was

recorded by  the  Record ing  Of f i cer  o f  l , {onroe  County  on  December  16 ,  L966

wi thout  payment  o f  mor tgaqe record inq  tax .  The de terminat ion  by  the

Record ing  Of f i ce r  was  based  upon  an  a f f i da r  i t  f i l ed  pursuan t  to

Sec t ion  255  o f  the  Tax  Law,  sub jec t  to  rev iew by  the  S ta te  Tax

Commi  ss i  on  .

The recorded i .ns t rument  p rov ides  in  par t  tha t  the  mor tgages

descr ibed in  paragraphs  I  and 2  above are  to  be  ex tended,  imposed

and  spread  over  and  upon  an  add i t i ona l  p roper ty  descr ibed  as  s i tua ted

in  the  Town o f  Gates ,  County  o f  ldonroe,  known and descr ibed as  Lo t

65  o f  the  Drexe lwood Subd iv is ion ,  Sec t ion  2- .

4 .  l , . t  each o f  the  t imes v rhen the  aboves ta ted  th ree  ins t ruments

were  executed ,  the  Secur i ty  Trus t  Company o f  Rochester  had gran ted

loans  o f  funds  to  and subsequent l rT  rece ived repayments  f ro rn ,

\ /a len t ino  N ico le t t " i  and  Joseph  Be I la .  1 . , {ess rs .  } ' l i co }1e t t i  and  Be l Ia

\^ /e re  deve lop ing  un improved land by  the  cons t ruc t ion  c f  bu i ld ings

thereon ,  fo r  the  purpose  o f  be ing ;  so ld  ind iv idua l l y  upon  comple t ion .

5 .  The  records  o f  the  mor tgagee ,  Secur i t i r  T rus t  Company  o f

Roches te r  con ta in  a  se r ies  o f  t ransac t ions  be tween Augus t  I J ,  196 l

and  )ecember  L4 ,1966  revea l ing  a  repayment  o f  l oans  by  the  mor tgagor

o f  a t  l eas t  seven ty -  seven  thousand  ( '111 ,000)  c lo I la rs ,  o r  a t  l eas t

equa l  to  the  comb ined  p r inc ipa l  i ndeb tedness  o f  the  mor tgages  da ted

l iugus t  l l ,  1961  and  / iuqus t  11 ,  L964 .

DETERI\ilI N/TT IOIJ :

The ins t ru rnent  in  the  fo r rn  o f  a  mor tgaqe spread ing  agree-
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ment  da ted  December  L4 ,  1966  as  execu ted  by  Va len t ino  N ico l le t t i

and  Joseph Be l la  secures  a  neu, r  and f r r r ther  indebtedness  j .n  the

sum o f  seven ty -seven  thousand  ( f ' l l  nCoO)  ao l la r : s .

B .  The record ing  o f  the  sa id  ins t r r " rnent  on  December  16 ,  L966

was  s r rb jec t  to  the  mor toage  record ing  tax .

C .  The  sa id  mor tgage  record ing  tax  pursuan t  to  Sec t ion  253

of  the  Tax  Law is  computec l  to  be  th ree-hundred-e igh ty -seven (SggZ)

do l la rs .

D.  The mor tgage record ing  tax  u ras  no t  pa id  a t  the  t , ime o f  the

record ing  o f  the  sa id  ins t runen t ,  and  i s  due  and  unpa id  as  o f  the

date  o f  th is  o rder  o f  de ter r r ina t i .on .

_ctP.llEE:
I .  l ru rsuan t  to  Sec t ion  253  o f  the  Tax  Law,  the  Record ing

Of f i cer  o f  l ,4onroe County  sha l - l  impose the  l . lo r tgage Record ing  tax

upon the  record in< ;  o f  an  ins t rument  in  the  fo r rn  o f  a  mor tgage spread-

ing  aoreement ,  executed  by  l , {essrs .  N j -co le t t  j -  and Be l Ia  to  the  Secur i ty

Trus t  Company da ted  December  L4 ,  1966 and f i led  ur i th  the  C lerk  o f

I i l rorro€ County on December 16, f966 in book 312"A of  rnortgagres at

paqe  99 .

f f .  The  tax  sha l l  be  computed  on  a  p r inc i .pa l  ob l iga t ion  in

the  sun  o f  seven ty -seven  thousand  (511 ,000)  do I la rs .

I I I .  I ' u rsuan t  to  Sec t ion  258  o f  the  Tax  Lavr ,  an  add i t i ona l

amount  sha l l  be  added to  the  tax  equa l -  to  one-ha l f  o f  one per  cent

per  month  f rom the  f i l i ng  da te  un t i l  payment , .

IV .  The  sa id  ins t rument  sha l l  no t  be  re leased ,  d ischarged  o f

record ,  o r  rece ived  in  ev idence ,  nor  sha l l  any  ass ic fnment  o r

aqreernent  ex tend ing  any  suc l^ ,  ins t rument  be  recorded un less  the  taxes
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