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STATE OF NEW YORK

STATE TAJC COUMISSION

In the Matter" of the Mortgage

Execufed by

FRATIKTIN - B6ttr CORP.

to

ABRA}TAIVI ELLIS AND MANHATTAN oPERA
HOUSE BALLROoMS & BANQUEI HAL,LS, rNC.

ORDER OF

DEIERMINATION

Fnankl in-B6ttr  conp. has f i led a pet i t ion to the state Tax

Consnission punsuant to soctions zit and 263 of the Tax Law fon

neview of the d.etertnination of the Record.lng Officer: of New york

county, and fon a nefund of montgage necord.ing tax in the amount

of $133?.50' togethen with intenest from the d.ate of pa;rment.

A forTnar Lrearing was hold in the city of New yonk befone

Lawnence A, Newman, Esq., Hearing Officen, fon the State Bax

Commisslon. Ihe petit ionenr Fnanklin-B6ttr Conp. and the mort-

Sagees' Abnaharn Eltis and Manhattan opena House Ballrooms &

Banquet Hallsr Inc. appeaned thr"ough thein attonnoyr Solomon J.

Fneedman' Esq. [he Registen of the city of New yonk was

represented by Alexander J.  Weiss,  Esq. Deputy Registen. The

Miscerraneous Tax Buneau of the Department of Taxation and

Finance was represented by Edward H. Best,  Esq. (Solomon Sies,

o f  Counse l ) .

FINDINGS OF FACT:

1. On October J1,  1-932, a montgage was oxecu.ted bV 923

Third. Avenue Conponation to Centnal Savi.ngs Barrk in the amount

of $5501 000' covering the pr"emisee now h:nonn as 333 west B6trr

streot '  New Yonk ci ty.  Tho mortgage was necorded in Liben hr8?,

at  page 7 of  montgages in the Registerrs Off ice of  New york
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County, and a mortgage tax of $5e50 was paid at the t ime of

f i l ing.  On September 15,  1967,  a pr inc ipa l  ba lance in  the

amount of *267,500 nemained unpaid.

2.  On September 15,  1967,  a montgage was executed by

Fnanklin-€5tfr Conp. to Abnaham Ell is and Mantrattan Oper"a House

Bal l rooms and Banquet  Hal ls ,  fnc.  i -n  the amount  of  $B3e,5OO also

covering the pnemises now lmown as 333 West B6tfr Stneet, New Yonk

Ci ty .  [he mortgage was recorded in  L iben 22L,  at  page 1115 of

montgages in  the Regls terrs  Of f ice of  New Yobk County.

Tho montgage prov ides that  l t  is  subject  and subord inate

to the mortgage dated October 11, l-932 upon which there remained.

unpaid the pr inc ipa l  sum of  $267,500.

Fu:rthen provision of the montgage obligated the holden

thereof  to  protect  the mortgagor  against  any defaul t  wi th  nespect

to the earl ier mortgage, as long as the mortgagor shall  make the

prescr ibedmonth ly  ra;n 'nenbs to  the mortgagee,  and that  the holder

of the later mortgage shall  apply said monthly pa;rments in

sat is fact ion of  pr inc ipa l  and in terest  on both rnor" tgages.  The

hoLder  of  th is  la ten mortgage was authonized to  ref inance in

wtrole or in part the debt secuned ther:eby and/or the debt secured

by any montgage to which it  is subordinate duning the terrn of this

mortgage. Ehe mor tgage also provided ttrat, after tho refinancing,

the to ta l  pn inc ipa l  indebtedness secured by the mortgages as ne-

f inanced, shall  not be mor.e than the total amount of the pnincipal

unpaid on the indebtedness secur"ed by the f irst mortgage

immediate ly  pn ior  to  the nef inancing.

A montgage i:econding tax of $5500 was pald at the t ime of

f i l ing,  o f  which $ l$62.50 was paid wi thout  protest  and sonceded.

The pet i t ioner  has c la imed a ref r :nd of  the balance of  $1337.50

which was paid under  protest .
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3. The mortgage of  0ctoben 31'  1932 was st i l l  in ef fect

on Januar:y 29r L969 r*hen an instrument was executed by Maison

MacBnid.ge Inc. and Centnal Savings Bank of the City of New

York punporting to extend the time fon the payment of the

unpald principal surn of $267r5OO secured by ttre montgage.

l+. Section 253 of the Tax Law pnovides in pant, that the

mortgage recording tax is imposed upon a princlpal debt or

obligation which is.r oro under any contingency may be, socuned

at the date of the exeeution theneof or at any time the::eafter

by a montgage on neal propenty.

By the terrns of the rnontgage dated September 15' 1967,

the said mortgage was given to secune the srmr of $83e,5OO, and

thnough the provisions in the mortgage noted in panagraph 2

above, the holden of the mor"tgag€ was gnanted the authority to

secure an add. i t ional  amount not in excess of  $237r5OO, being

the unpaid pnincipal balance of the mor"tgage dated October 31rL932.

the principal debt on obligation which pnovides the

base upon which the tax is computed. is deemed undon Sectlon 2ll

of the Tax Law, to be the sum of ttre above amountst o? $1r1OOrOO0.

DETERMINATION:

A. l lhe provisions contalned within the mortgage executed by

Franklin-B5th Conp. to Abraham Ell is and Marrhattan Opera House

Ball:rooms & Banquet Ha11s, Inc. and dated September l-5, L967

secure a pnineipal  debt on obl igat ion nhich is,  on under any

conti-ngency may be secured at the date of the exeotj.on thereof

or"  at  any t ime theneafter,  ln the sum of $Ir100r000.

B. Punsuant to SecbLon 253 of the Tax Law, the mortgage

recording tax on the afonementioned tnansaction was connectly

computed by the City Collector of New York ln the surn of $55OO.

C. The sum of $5500 has been duly and cor"rectly collected

by the City Collecton of New York in New Yonk County as Mortgage

Recording Tax.
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D. The deterrnination of

County is confi:rnred.

E. The applicatj .on for

the neconding off icer of New York

refund is denied.

Dated, Albany, New York this ?-9th day of Apri l ,  r97O.
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