
l,tr. Rook:

uJ. N"ottn"n tel-ls ne he dis-
cussed this case with You and

desires You to l-ook it over
before subnission to the Tax

Commission.
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MEMORANDUM fr-tu-*-a--- rGz=. ,22 Z<,-z -_:-a
Mr. Edward Rook DArE Yt{y 20, 4&69
Lawrence A. Newman oFFtcE Hearing Unit
Sheraton Corporation of America
Article 11- Mortgage Tax
Dec is ion

This hearing held by Mr. Samuel Lorvan in Apri l  1968
involves an in terpretat ion of  Sect ion 255 of  Ar t ic le  11 of  the
Tax Law. The City of New York had collected mortgage tax,
pena l t i es ,  and  i n te res t  t o ta l i ng  $15 r103 .98  f rom the  Shera ton
Corporat ion of  Amer ica.

The transaction in question i-nvolved an original mortgage
of  $2r200r000 secured by real  proper ty  known as the Sheraton-Astor
Hotel. Subsequently, the owners of the hotel property contracted
to se11 the hotel free and clear of this mortgage 1ien. In order
to maintain a security to back up the original mortgage (which
was held by a re la ted corporat ion) ,  the l ien of  the mortgage was
spread to include, in addit ion, property known as the Sheraton-
Ambassador Hotel. On the same day the part ies to the mortgage
executed a re lease of  l ien on the Sheraton-Astor  Hote l .

The contention of the Recorder and Corporation Counsel of
the City of New York was that in effect the part ies through the
spreadi-ng agreement and release of l ien had cancelled the f irst
mortgage and created an entirely new one.

In my opinion, the separation of the terms of the trans-
action beLween two documents was done entirely at Ehe option of
those persons who had drafted the forms. No apparent 1ega1 purpose
was served thereby, and the transaction should be viewed in i ts
ent i re ty .  In  ef fect ,  the t ransact ion const i tu tes a refunding of
a mortgage indebtedness and not supplemental, 4s defined in
Sec t i on  255 .

Therefore,  I  o f fer  the at tached proposed decis ion,  which
aff irms the posit ion taken by the Recorder of the City of New York,
for the approval of the Connnission.

Attachment



STATE OT NEW YORK

STATE TAX COMMISSION

In the l{atter of the }lortgege Ereeutcd

Shereton-Anbalsedor Corporat ton
DECtSIOn

to

Shenaton Ltmlted

Shereton CorporatLon of Amertca havlng flled a petltlon

to the Tax conmleglon of the state of New York pursuant to

seccLon 263 of the Tax Law for review of the DetermLnatton

of the Recording off{eer of New York county, and for a refund

of a mortgage recording tax ln the amount of $101301.00,

together wlth lnterest and penaltles ln the amount of

$41802.98 whLch i t  1e c la lmed wae'erroneouely col lected by

the City Regleter of New York Connty; and a heerlng havlng

been heLd before samuel Lorvan, Hearlng offlcerr oD AprLl 24,

1968 at the Stete Offlce Butldlng, 80 Centre Street, New york,

New York; and the petltloner havlng appeared by thelr attorney,

Paul V. I{olfe, EBg., and by thelr Vlce Presldent and General

Counsel, N. Ronatd SiLbereteln, Esq.; and the Corporatl.on

Counsel of the Clty of New York havlng appeared by Samuel K.

Handel, Eoq., apecial aeel.stant Corporatlon Cotrnael.

Now therefore after exauLnstlon of the record, the prodfs

and varloue documenta eubmltted ln the proceedLng and after

due dellberation,
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The State Tax Comlselon hereby ftnde :

1. On February 29, 1956, Sheraton-Artor Corporatlon,

a New York corporatlon, executed tn favor of Sheraton Llralted,

a company Lncorporated rmder the lara of Canada, a mortgage

to secure indebtedness ln the etnr of $212001000 whlch mortgage

covered certatn real and personal property located ln the Clty

of New York, cormonl-y knorsn as the sheraton-Aetor Hotel. Sald

mortgage was duly recorded Ln the offlce of the ctty RegLeter

of New York County. At the ttne of so recordlng sald

nortgage, a recordlng tax of $111000 wae pald.

On March 3, 1958 Sheraton-Ambassador Corporatlon,

fornerly Sheraton-Aetor Corporatlon, and Sheraton Ltmtted

entered l-nto a eontract to spread the LLene on the property

conered by the mortgage of February 29, 1956 to lnclude

addltlonal reat property co"'nonly known ae the Sheraton-

Arnbassador Hotel, at wtrich tlme thcre wae Lndebtednegs owlng

covered by the mortgage ln the amount of $210501243.48. Ttre

sald epreadlng agreement of March 3, 1953 wa8 accepted ae

exenpt from tax under Section 255 of the Tax Law by the

Regleter of New York County based upon a furnlghed affldavlt

of facts, and was recorded on March 4, 1958 ln the offlce of

the Clty Register of New York, County of New York:

0n I'tareh 3, L958 Sheraton-Aobaaeedor Corporetlon

and Sheraton Llurited executed a releage froo the lLen of

mrtgage of the reaL and pereonal propcrty knqm ae Sheretdr-

Attor Hotel, and the release nas also recorded ln the offlce

of the Regl.ater of New York, County of New Yotrk.
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No addttlonal money was Loaned, given or del.lvered

by reason of the tro agreements dated I'tarch 3, 1958. However,

a eontcmportncour contrect exlatcd to gctl. tlro Sheraton-Attor

HotaL, and dellwr tttle to the ratd rcel property to aD

outstde party as prrrchasetr, free and cl,ear of the afore-

ruentloned mortgage lten.

Several years laterr oD January 20, Lg66, Sheraton

Lln l tedcer t l . f ledthat thenor t8ageprev l 'oue! .yrefer redto

ln the prlnclpal ermr of $212001000, wtrleh mortgage was, by

the termg of a spreadlng agreement dated March 3, 1958, apread

to cover additlonal reaL property, rres eatlefied and paLd.

Sheraton Corporatlon of Anerlea mned on Januaty 20,

1966, the property aubJect to the llen of satd lrortgage of

March 3, 1958, knmrn as the Sheraton-Ambasgador Hotel.

When the aforestated nortgage aaClsfaction wae

presented to the Regteter of New York County for recordtng,

he refused to record the same unless a mortgage tax, lntereet

and penaLtles, wa6 pald ln connectlon wlth the spreadlng

agreement of I'tarch 3, 1958. The anouf,rc of the mortgage tax

dcmanded by the Reglster wae that provided for tn Sectloa

253 of the Tax Law Ln the amount of 50C for each $100 on thc

$21060,243.48 of lndebtednesa owlng aa stated ln the rprcadlng

agreement of March 3, 1958, whlch tax amotulted to $10r30L.00.

In addltton, the Lnterest and penaltles dernanded were

$4,802 .  gB .
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Shereton Corporatlon of AnerLca pald the tax,

penalttee and latarcst toteU.qg, $151103.98 and protested the

paynent tn rriting of the sald tax, lntereet and pcarlty.

The mortgagc satLrfactlon was thercupon acccptrd by the

Reglster and recorded.

2. Sectlon 255 of Arttcle tL of the Tax l.sw, relatfng

to the mortgage recordLng tax, provLdec that trlf subeeqr.rent

to the recordLng of a mortgag€... . . , . .an addlt tonal mortgage

le recorded lmposlng the L1en thereof upon property not

orlglnaLly covered by or not decerlbed ln srrch reeordad

prlnary rlortgage for the purpose of eervlng the prlncipal

lndebtednesg.., r....gecured by atrch recorded prlnary nortgagc,

such addltlonal lnetrlsent or mortgage ehall not be etrbJcct

to t8:ratlon under thls artlcle, unLeee Lt createe or secufea

8 nelr or further lndebtedness or obllgatlon other than the

prlnclpal lndebtednege. . . . . . . .9€cur€d by the recorded prlnary

mortgage. t t

3. In thelr lnterpretetLons of Sectlon 255, the Courte

have streaaed fom aborre substance. The courts have decldad

that coneolLdattone of uortgat€Br ehangee ln partlea, natrrrlty

datoe andlor Lnterest rates nay be recorded ag exempt from

the mortgate recordlng tax.

In the caae before us, the spreadlng agre€ment and

releaee of 1len rrere executcd by the saloe partLes r oo the saDO

day, and fl.led ln the eaoe County offtee. Thc Bopcrat{on of
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the tems of the tran8actl.on betreen two docunents ltas a

@ttor of conventance rathsr than of forn. The transactlon,

mrrt be vtaned tn ttc enttrGty.

Effecttvcl1 the ortgtnal rnortgage .Gcurcd by the

$heraton-Aetor property waa extlngutshed and a ngw mortgage

lrao ereated and eecured by the Sheraton-Ambagsador Hotel.

property.

We conclude that the trangactLon constitutea a

refundlng of a mortgage lndebtednees and not suppLenental

as defLned Ln Sectlon 255 of the Tax Law. Therefore, the

transactlon was subject to the mortgage recordLng tax to

the extent of the total debt outetandlng on the date of

executlon. (SverdLow v. Bates , 28g A.D. 457; Flfth Aveuue

46 Street v. BragaLLnt, 4 A.D. 2nd 387, Brodeky v. ldrrphy,

26 A,D. 2nd 225, afflmed 20 N.Y. 2nd 828. )

Now therefore, after .due consl.deratlon, lt ie

DETERMINED BY THE COMMISSION:

(A) The spreadlng agreement and releaee from the

Llen of nortgage, both detcd March 3, t958rdo creetc and

Becure I ner. lndebtedneaE or obLlgatton other thrn ttre

prlnclpal tndebtedness secured by tha prtnary mortgage

date February 29, 1956.

(B) The aforementLoned trensactions dated March 3,

L958 are eubJsct to the Mortgsgc Recording Tax.

(c) That the Clty Colleetor of New York ln New York

Corurty had cmputed thc aforementloned Mortgage Recordlng
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Tax at 50c each $1OO on the $21060 1243.48 of lndebtednegg

orlng e8 rtated ln the apreadlng agrccment of l{erch 3, 1g5g.

(b) the gr.rm of $101301.00 ae tbrtgagc RaeordLng Tax,

ead the arm of $41802.48 ec interert and pcneltlee Etreraon

hane been duly and corrcctly colleeted by the ctty Regleter

Ln New York County.

Now therefore, lt ls ordered:

1. The deterrnlnatlon of the recordlng officar of

New York cormty dlsaLlontng clalm for exemptlon be end the

same hereby ls confl.rmed,

2, Ttre apptleatton for refund be and the game ls

hereby denled.

Dated, Albany, New York, the

24th day of June 19 69,
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,., I ' PRESIDENT I
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COMMISSIONER
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