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TO:

FROM:

L  e  (2 -67 )

SUBJECT:

BUREAU OF LAW
MEMORANDUM

Mr. Edward Rook

E. H. Best, Counsel

Transfer of Mortgage Reeordlng Tax FlLe
VERDANT PROPERTIES, INC.

I aln fonrardtng herewlth mortgage recordlng tax'
flLe in the above matter ln which SarueL Lorvan has pre-
pared a proposed order.

After the order has been slgned by the Tax
Cornnission pLease fonrard slgned copies thereof to
this offl,ce for publlcatlon. Please forward a signed
copy thereof to thls dflee for publlcatlon 1n the
Tax Bullettn and for"ward the fLl-e to the l,tLscellarteous
Tax Bureau, Mr. Arthur Maxvrell for processlng, lncludlng
the malllng of the order.

MS:Idd
&1c.
Marctr 25, 1969
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$TATE 0r JHW YORK

DEPART]VJXNT OF TAXTTION AND FTN&]UCE

BEFORE THE glATll TAX qotviUISSION

Case No,

In the iviatter of bhe Mortgage executed by

VERDANT PROPERTIES, INC.

to

I{ELLON NATIONAL BANK & TRUST CO}IPA.NY
and D. A. HAZLETT' TRUSTEES

A. A mortgage dated August I, L966, executed by Verdant Propertiest

Inc.  to MeLlon Nat ional  Bank & Trust  Company and D. A. Hazlet t ,  Trustees,

covering real property rrithin and without the State of New York was first,

recorded in this State in the office of the recording officer of Erie County

on Decernb er 2,  L966.

B. The rnortgage recltes that it is given to secure payment of:

8- .  Secured Notes,  Ser ies A, in an aggregate pr incipal

amount not in excess of  $113001000.

b.  Secured Notes,  Ser ies Er in an aggregate pr inci-pal

amount not j .n excess of  $1 ,25Ar000.

co Various series of Improvement Notes in an aggregate

amount at any one time of not less than fiI75r000

for the purpose of f inancing additional improvements

to any of  the propert ies.

C. Each of  the Secured Notes,  Ser ies A, contains the fo l lovr lng

reci tat lon--s imi lar  notat ion appears in the Secured Notes,  Ser ies B--

i lThis Note is one of a class of Notes of the

Company known as its 5.60 per cent Secured

Notes,  Ser i .es A, l imi ted to an aggregate pr in-

cipal amount of $113001000 issued and to be
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VERDANT 2

issuedr under and pursuant to the Indenture

and which are and are to be equally and

rate.bly secured by the fndenture with the

Company t  s 5.8? 5 Secured ldotes ,  Ser ies B, and

varlous series of fmprovement Notes of the

Company described in the fndenture whi.ch may

be issued from t ime to t ime, t r

D- $ection 257 of Ehe fax Law provides that mortgage recordlng tax

due upon each mortgage of real property is payable at recording. Section 253

provides, in part, that such tax shall be computed upon rtthe principal debt

or obl igat ion,  which is,  or  under any Cont ingency may be secured at  the date

of execution thereof or at any time thereafter by a mortgage4<td,<.tr Sec-

t ion 256 provtdes, in part ,

trIf the principal indebtedness secured or which

by any contingency may be secured by a mortgage

is not determinable from the terms of the mort-

gage***and the maximum amount secured or which

by any contingency may be secured by the mortgage

is not expressed therein,  such mortgage shal l  be

taxable under Section 253 of this chapter upon

the value of the property covered by the mort-

gagei<*>kunless at the tinre of presenting such mort-

gage for record the owner thereof shall- f i le with

the recording officer a sworn statement of the

maxlmum amount secured or which under any eon-

tingency may be secured by the mortgage.tr**rr

Section 260, second paragraph, provid.es, in part, uhere the real property

covered by a mortgage is loca.ted partly within and r,rithout the $tate and

such mortgage is presented for record before the Tax Comrnisslon makes its

determination of the taxable portion, there may be presented to the record-
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ing officer a statement verif ied by the mortgagor in which shal1 be speci-

fied the net value of the property w:ithin the State and the net value of the

property without the State covered by the mortgage and that the tax payable

before the Commissionfs detenmination shall be computed upon such portion

of the principal indebtedness secured by the mortgage as the net value of

the mortgaged property within the State bears to the net value of the entire

mortgaged property.

.A.pplying the statutory provisions to said mortgage dated August 1,

L966, the principal indebtedness secured by the mortgage at the date of its

execution or which may be secured thereby at any time thereafter is not de-

terminable f rom the terms of  the mortgage, but is not less than $217251000

($1r3OO,OO0;  $1rZ50r0OO;  $1751000) .  Mor tgage record lng  tax  was due a t  re -

cording computed upon the val-ue of the property covered by the mortgage

(uut  no t  less  than $2 ,7251000) .

The recording officer of Erie County, pursuant to Section 256t has

determined the value of the property covered by the mortgage to be not less

rhan $21725r000.

E. Determination by the Tax Commission of the taxable portion was

not requested prior to recording the mortgage in this State. A statement

of relative values within and without the State, recited to be made pursuant

to Section 260 of the Tax Law, sworn to November 30, 1966, by Arthur Will iam

Rashap, the mortgagorrs v ice president,  was f i led at  recording. fn sai .d

statement, it is recited that the value of the property covered by the mort-

gage located in the $tate of New York is 8UZfr00O; that the value of the

property without the State is $11630 r1.l+5; the proportion of the net value

of property in the $tate of New York to the total net vaLue of all property

eovered is 22.57 per cent; that the amount of Secured Notes then issued and

ours tand ing  was $er050,000;  thab 22 .57  per  cent  o f  $2 ,0J01000 is  $463,000;

and $2r3f5 w"s deposi ted wi th the recording of f icer at  recording of  the mort-

gage. Statement was received frorn the recording officer of Erie County on

December 5,  1966.
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' 
This deposit was insufficient because it does not represent the

Itportion of the principal indebtedness secured by the mortgagett but only

a part thereof slnee the principal indebtedness secured by the mortgage

exceeded $erO5or000,

F. The statement by the owner of a mortgage reciting the naximr.rn

amount of principal indebtedness secured by a mortgage securing an indeter-

rninate amount, which statement is thereafter binding and conclusive against

said owner and his assignees, may be fi led at recordJ.ng. No statement by

bhe owner of the mortgage was fi led at recording of the mortgage dated

August 1, 1966.

The parties were notified that such statement of maximum amount of

prineipal indebtedness secured by the mortgage under any contingency would

be accepted in the proceeding. The owners of the mortgage have not f i led

such statement to date. Statements by the o!$ners of the mortgage were offered,

and returned, in which said owner did not state a maximum amount of prln-

cipal indebtedness secured^ by the mortgage, which would thereafter be binding

and concluslve, but instead contradicted express recitations in the mortgage

to the effeet that it secures Improvement Notes.

G. Notice of hearing pursuant to sai-d Section 260 t,o the State Comp-

trol ler l  Verdant Fropert ies,  Inc. ,  mortgagor;  Mel lon Nat ional  Bank & Trust

Company and D. A. Hazlett, Trustees, mortgageesl and Cravath, g,vairc & Moore,

Esqs., abtorneys for the mortgagor, was given by mail A,pri1 18, 1968, f ixing

May 7,  1968r et  ten orclock in the forenoon, at  the of f ice of  the State Tax

Commission, i[ isce]laneous ?ax Bureau, lvlortgage & Land Tax Section, Room 101

in Building Number Eight, the State Campus, Albany, N. Y., as the time and

place for hear ing.

H. At said time set for hearing, all parties and those given notiee

of said hear ing,  defaul ted in appearance and at tendance. V. Robert  Ki f fney,

Esq.,  represent ing Cont inental  Can Company, Inc. ,  at tended but of fered no

proof.
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I. As the,result of the non-appearance of the parties, and witnesses

on their behalf, &t the time and plaee set for hearing, bhe said parties

have, by their default rendered it not possj.ble for the Tax Cornmission to

proceed to ascertain and determine the relative net values within and without

this State of the property covered by the mortgage; and accordingly are deemed

to have waived any claim of right to such determination.

NOW THEREF0RB, after due considerationr it is

oirsRMrNED BY THE cotr'&irssroN

(1) That the mortgage dated August 1, L966, executed by Verdant Prop-

ertiesr Inc. to Mellon National Bank & Trust Company and D' A' Hazlett,

Trustees, f irst recorded. in this $tate in the office of the recordi-ng officer

of Erie County on December 2, Lg66, secures principal indebtedness exceeding

Two ivii l l i-on Seven Hundred Twenty-five Thousand Dol1ars, ($2 r?25r000).

(Z', That mortgage recording tax of Thirteen Thousand Six Hundred

T\rventy-five Dol1ars, ($l-3r625t, was due and payable thereon at recording.

(3) That mortgage recording tax of Two Thousand Three Hundred Fifteen

Dol lars,  ($2 r3L5\,  was deposi ted at  recorr l ing.

(L) That the balance of mortgage recording tax in the sum of Eleven

Thousand Three Hundred Ten Dol lars,  ($11,310),  was due and unpaid at  recording.

(51 That additional tax computed. upon said unpaid amount of $111310 is

due pursuant to Section 258 from the date of record of the mortgage to the

date of payment.

(5) That mortgage recording tax wil l be due upon the mortgage when

the aggregate amount of Improvement Notes issued, exceeds the sum of $I751000;

computed upon such excess amount.

nI That the real property covered by the mortgage located within the

State of New york is sj-tuated in the County of Erie, Town of North Coll ins.

(S) That the recording officer of Erie County shal1 enter this

mortgage and give it a serial number on his mortgage tax record book and
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credit to the County of Erie,

at reeording, the balance of

AD0PTSD April 22, L969

Town of Norbh Coll insr

tax and the additional

VIJRDANT 6

the entire tax collected

tax due.

STATE TAX COI{IfiSSTON

h'"ri!.- L'^--'--

Commissioner

Commissioner
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Case No.

In the Matter of the }tl icrtgage executed by

VERDANT PR0PERTTiIS, INC.

to

I{IILLON NATIONAL BANK & TIiUST COIUIPANY
and D. A. I iAZLETT' TRUSTEES

STATE OF NEW-YORK

DEPARIITEITIT OF T*XATrON AND FfNANCE

BEFOITE T}iE STAT$ TAX COIVBIISSION

\rEitDAI{T SECOI{D - 1

ORDER-0N-

DE}TULT

A. (1) A mortgage dated August 1,  1966, executed by Verdant Proper-

t iesr fnc,  to Mel lon Nat ional  Bank & Trust  Company and D. A. Haz1ett ,

Trustees, covering real property within and without the State of New York

was f l rst  recorded in th is $tate in the of f ice of  the recording of f icer of

Er ie County on December 2,  : - .966,

(2) The mortgage reci tes that  i t  is  g iven to secure payment of :

&r Secured Notes,  Ser ies A, in an aggregate pr incipal

amounr  no t  in  excess  o f  $ t r3oo1000.

b.  Secured Notes,  Ser ies Br in an aggregate pr incipal

amount  no t  in  excess  o f  ! ,112501000 '

c. Various series of fmprovement Notes j.n an aggregate

amount at any one time of not less than VI75r000 for

the purpose of f inancing additional improvements to

any of  the propert ies.

(3) The mortgage, accordingly,  secures pr incipal  indebtedness of

not less than $217251000 within the meaning of  Sect ion 253 of  the Tax Law.

(Lr.) A statement of relative values within and without the State

sworn to November 30, 1966, by Arthur hl i l l iam Rashop, the mortgagorrs v ice

president,  f i led at  recordingl  reci tes that  the amount of  pr incipal  indebted-
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ness secured. thereby is $ZrOlOr00O and tax was deposi ted based on that amount.

The deposit was obviously insufficient since the principal indebtedness se-

cured exceeded that amount.

B. (1) A mortgage called nsecond $upplemental Indenturett dated

July 1,  1967, executed by Verdant Propert ies,  Inc.  to Mel lon Nat ionaL Bank &

Trust Company and D. A. Hazlett, covering property within and without the

State,  reci ted to be supplemental  to the mortgage between the part ies,  dated

August I r  1966r was recorded in the of f ice of  the c lerk of  Er ie County on

Ju ly  26 ,  L967.

(2) The mortgage reci tes i t  secures addi t ional  Ser ies B Bonds in

the aggregate pr incipal  sun of  83751000; not previously secured under the

ear l ier  mortgage.

(3) At recording of  such mortgage dated July 1,  1967, a statement

was fi. led with the recordj-ng officer, which statement was sworn to JuIy 2L,

1967, by Kenneth G. l r 'a lker,  the mortgagorts president and reci tes,  in part :

ItThe Indenture (da,ted August 1, L966) as sup-

plemented by said Supplemental fndenture

(dated February 2O, L967 )  is  being further

supplemented by said Second Supplemental

fndenture for the purpose of authorizing

issuance of  the New Notes and to provide that

the New Notes shall be secured by the fn-

denture as supplemented by said Supplemental

fndenture and said Second Supplemental fn-

denture . l r

Exemption from mortgage recording tax was requested pursuant to Sec-

t ion 255 of  the Tax Law.

The recording officer recorded said mortgage without payment of mort-

gage recording tax thereon.

(4) Sect ion 255 of  the Tax Law provides, in part :

r?If subsequent to the recordi-ng of a mortgage
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rron which all taxes, if arrJr, accrued under

thi .s art ic le have been paid,  a supplemental

instrument or mortgage is recorded:l '*trsuch 8d-

ditional instrument or mortgage shall not be

subject  to taxat lon under th is art ic le unless

it creates or secures a new or further indebted-

ness or obl igat ion other than the pr incipal  in-

debtedness or obl igat ion secured by or which

under any contingency may be secured by the re-

corded pr i -mary mortgage, in which case, a tax is

imposed as provided by Sect ion 253 of  th is ehapter

on such new or further indebtedness or obligation

J;S:l . lt

The provis ions of  Sect ion 2 55 do not apply because al l "  mortgage re-

cording taxes which had accrued on the mortgage dated August 1,  1966, had

not been deposi ted at  recordi-ng thereof or thereafter up to the date of  record

of the Second Supplemental Indenture. The principal amount secured by said

indenture,  computed as provided in Sect ion 253, exceeded $217251000 at  record-

inp;; and partial tax was deposited computed upon principal amount of

$2r05OrO00 only.  Even i f  said provis ions did otherwise apply,  the new or

further indebtedness of V375rO00 secured is taxable under express terms in

the statute.

( 5) Determination by the Tax Commissi-on of the taxable portlon was

not requested pr ior  to recording the mortgage in th is State.  No statement of

relative values r,,rithin and w'ithout the State, recited to be made pursuant

to Sect ion 260 of  the Tax Law, was f i led at  recording.

(6) Not ice of  hea-r ing pursuant to said Sect ion 260 to the State

Comptrol ler ;  Verdant Propert ies,  Inc. ,  mortgagor;  I {e l lon Nat ionaL Bank &

Trust Company and D. A. Hazlet t ,  Trustees, mortgageesl  and Cravath,  Swaine &

Moore, Esqs.,  atLorneys for the mortgagor,  was given by mai l  Apr i l  18r 1968,

f ix ing FIay 7,  1968, at  ten otc lock in t t re forenoon, at  the of f ice of  the State
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T'ax Commission, Miscellaneous Tax Bureau, Mortgage & Land Tax Secti-on,

Room 101 in Building Number Ei-ght, The Stabe Campus, Albany, N. Y., as the

t ime and place for hear ing.

0) At said t ime set for  hear ing,  a l l  part ies and those given

not j .ce of  said hear lng,  defaul ted in appearance and at tendance. V. Robert

Ki f fney,  Esq.,  represent ing Cont inental  Can CompstrYr Inc. ,  at tended but

offered no proof.

(8) As the resuLt of  the non-appearance of  the part ies,  and

w"i tnesses on their  behal f  ,  at  the t ime and place set for  hear ing,  the said

partj.es have, by their default rendered it not possible for the Tax Commis-

sion to proceed to ascertain and d.etermj-ne the relative net values w'ithin

and without this State of the property covered by the mortgagel and according-

ly are deemed to have waived any claim of  r ight  to such determinat ion.

NOW THEFIEFORE, af ter  due considerat ionr i t  is

DETEITJ,IINED BY THE COIVNTITSSION

tI)  That the mortgage cal led t 'Second Supplemental  fndenturert ,  dated

July 1,  1967, executed by Verdant Propert ies,  fnc.  to l [e11on Nat ional  Bank &

Trust Company and D. A. Hazlet t ,  Trustees, f i rst  recorded in th is State in

the of f ice of  the recording of f icer of  Er ie County on July 26, L967r secures

ad.ditional principal indebtedness in the sum of Three Hundred Seventy-flve

Thousand Do l la rs ,  {#375 '000}  .

(2) That mortgage recordj-ng tax of One Thousand Eight Hundred Seventy-

f ive Dol lars,  ($t  1875),  was due and payable thereon at  recording.

(3) That no mortgage recording tax was deposi ted at  recordlng.

(^i) That additional tax cornputed upon said unpaj-d. amount of $11875

is due pursuant to Section 258 from the date of record of the rnortgage to the

date of payment.

(5) That the real property covered by the mortgage located within

the $tate of New York is situated in the County of Erie, Town of North

Co l l ins .

t
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(6 )  That  the

mortgage and give it

credit the enti.re tax

ADOPTED April 22) L969

vEli.DANT $EC0ND - 5

recording officer of Erie County shall enter this

a serial number on hi.s mortgage tax record book and

to the County of Erie, Town of North ColLins'

STATE TAX CO}{II,iISSION

President

Commissioner

[ ' ,  \  / '
l l \  : - f -  U
I I \,gL L' n f-sL -r.u-

ffi-
Commissioner

(


