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TO: Commissioners Murphy and Macduff
FROM: E. H. Best, Counsel

SUBJECT: 32 East 72nd Street, Inc.
Mortgage Recording Tax
Article 11

The question raised herein is whether or not a mortgage in
the principal indebtedness of $250,000 was a supplemental mortgage
in accordance with section 259 of %he Tax Law.

The facts herein, more fully set forth in the memorandum by
Mr. Lorvan dated December &, 1961, and in the letter froa the
New York City Register to tﬂo State Tax Commission dated October
16, 1961, and in the proposed determination disclosing that
Voinoy Hotel Corporation, as mortgagor, originally executed a
mortgage to 32 East 72nd Street, Inc., the mortgagee applicant,
in the sum of $1,050,000. Underlying such mortgage was a mortgage
note which provided for the creation of s senior interast and ;
Junior interest in the original mortgage indebtedness. Pursuant
to the terms of such note the mortgagee applicant assigned the
mortgage in the reduced amount of $800,000, giving an estoppel
certificate certifying to the reduced amount. A mortgage for
the balance of $250,000 was then executed by Volney Hotel
Corporation to 32 East 72nd Street, Inc. Upon recording, a
mortgage recording tax of $1,250 was demanded and paid. The
applicant, however, filed affidavits with the recording officer
alleging %hnt this mortgage was not a new mortgage, but a supple-
mental mortgage in accordance with the provisions of section 255
of the Tax Law.

I am of the opinion that the mortgage of $250,000 was not a
new mortgage upon which a mortgage recording tax could be imposed.
It is clear that no further additional principal indebtedness was
created since the amount of $800,000 as set forth in the assign-
ment and the amount of $250,000 in the supplemental mortgage total
the amount of the original indebtedness. Furthermore, the supple-
mental mortgage was executed by and between the parties to the
original mortgage asgreement.

I am accordingly preparing a proposed determination granting
a refund for the mortgage recording tax. If you agree, kindly
sign the same and return, together with the file, to the Law
Bureau for further processing.

/s/ E. H. BEST

Noveamber 22, 1966 Counsel
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STATE OF NEW YORK
S8TATE TaX COMMISSION

- -

IR THRE MATTER OF THE APPLICATION OF
32 EasT 729D STRRET, INC.

PFOR REFUNED OF MORTQ:/GE RECOBDIRG TAX
UNDER ARTICLE 11 OF THE TiX LiW

L e

¢ hesring having been held pursnent to sectien 291
of the Tax Lav in the office of the “tate Tex Commiesion,
80 Centre :treet, Nev York, New York, on Nay 11, 1962, bdefore
Thoms: P. MeOratk, hesring officer for the Depertsent of
Taxation and Pinsnes, to ascartain vhether or not & mortgage
rieoﬂlh‘ tax vas errcaecusly collected by the reecording
officer of Nev York County on the recording of a mortgage
executed by VYolnay Motel Corperation to 32 Bast 72nd :treet,
Ine., the mortgagee, and recorded on April b, 1961, by the
recording officer of Nevw York Coanty, in Liber 9961 of Mortgages
at Page 332; the applicent having appesred st the hesring and
having besa represeated by its attoraeys, Goldwater & Flyaa,
Esqs.y and the reoord having besn duly axamised and eonsidered,

The :tate Tax Commiszion heredy findss

(1) That on Pedruary 28, 1961, the applicant, 32 Zast
7304 Ztreet, Ine., s0ld tov Yolnay Notel Corporation certaia
premises owned by it and located in the City, County snd atate
of Nev York; that as part of the purchese ;rice the purcheser
szscuted and delivered to the applicant a purchase money
aortgage in the amount of §1,0%0,000, vhich aortgage vas Guly
recorded in the offiocs of the Raglater of the City of Bew York



for the County of New York oa March 3, 1961, in Liber 9% of

Nortgeges at Fage 3175; that the aortgsge wes given to secure aa

unarscorded mortgage nots which provided that the owner of the sote
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hereunder snd rotain e autor interest g;a
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and shall execate & mortgege secur the same,

(hareinafter Teferred t0 as the * ? note and

Bortgege') * ¢ »

(2) That cn Merch 28, 1961, the aforesaid mortgage vas
ansigned by 32 Ecst 7ind :treet, Inc., the noytgeges applicent
herein, to ietme Life Insurance Company} that zaid assignment
provided that it was given in considerstion of $805,000, and
that seid mortgege wav reduced immedistely prior to the date of
assignment to ssid sum and interest) that simultanecus with the
sxeention of the sssignsent the appliecsnt herein by its viee
president exeonted o certificate certifying that there was now
owing and unpuid on the afuressid mortgage originally 1a the
amount of §1,0%,000, the principel sum of $800,000 with interest
thereon; that further exzeguted simultaneous with sueh sssignment
was a aodifying agresxent deted March 28, 1961, betvean ietas
Life insurance Company, ss mortgages, snd Volaney Hotal Corporatiea,
&3 mOrtgegor, which sodification agreement, recorded in the
Bev Yorx County Hegiaster's office, in Liber 9961 of Mortgages
at Page 309, provided in part, that thers was now ocutastending
and unpaid on the ex1d note and sei@ mortgege the prineipel sem

of 800,000 and further provided for the paymsat of euch amount
orly.



(3) Thet simultenecus with the execution of such
sssignnent of mortguge, Volney Wotel Corporation exscuted »
sortgage to the anplicent herein fa the srineiral sum of
250,000, which sortgage wa: recorded oa spril &, 1961, 1 the
office of the New York County Negister, in Lider %961 sf Mortgages
at Page 312 and & scrtgege racording tax of $1,2% was pald by
the applicant ot raecordetion; that at the time of the resording
of the acrtgage, an affidavit wes delivared to the recording
officer reciting that an exemption from nortgage %ax choald e
granted pursuant to seetion 2%% of the Tex Law, which aforesetd
section grants axemption for sup;lesental moytgeges; that the
recorded portgage provided that it was subjeot und sudordirete
to the prior mortgege in the ;rimeirel sum of 81,050,000 which
hes beea nseigned in the reduced sum of $800,000.

Upon the foragoing and oll the cvidence prascnted herein,
the State Tex Comminsion herebdy

DETERNMINES)

() Thet the movtgage in the emount of £29,000 sxecnted
by Volney Rotel Corporation es mortgsgor to 12 East 7208 “trest,
Ine., the mortgagee applicant hersin, which mortgsge wer reeorded
by the recording officer of Wew York County ia Lider 61 of
Mortgeges at Pege 332 414 not create sny additional and further
prineipsl indedtedness and 1z oot taxadle under :rticle 11 of
the Tex Law,

(B) That the recording officer of New Yerk County
erronsscusly collected the sum of One thousand twe hundred Lifty
dollarsy ($1,250), as mortgage recording tex thersca.

(C) That the deteraination of the recording officer be
and the same hersby is cancelled snd annulled, and it is heredy

RQEREBREDR
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(1) That the recording officer of Nev York County de,
and haredy 1s suthorised and directed to deduet the sum of
Coe thoussnd two hundred £ifty dollars (81,2%) froa mortgege
tax soneys in his hands or which shall come to his hands esad to
refund said amount to 32 Zast 72nd street, lae.

(2) That two certified coples of this order be msiled
to the recording officer of Kew York County, one of which he i»
dirzected to file vith the records of hia office and the other
vith the treasurer of the City of New York as s wazresat for the
disbursenent.

DATEDs aldany, Bev York, this 4th day of January » 1987,

SYATE TAaX COMMISSION

/s/ JOSEPH H. MURPHY
mixisa!
/s/ JAMES R. MACDUFF
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Momroe Goldwater, buq.
Goldwater & Flynn

0 Tast ”>ﬁd Strect

Rew Fork, Hew York 10917

Re: 209 ﬁﬁst ”2'1 Street, Iac,
Heiund ol Mortuage Tax
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8 1s in peply to your letier or Qotober 20, 1666
ot o the uuld ii: issuance ol bhe determination
abter. Das 3 Foohe natiber ] nrnl'ﬂs a cloge

yesthl on 21 the 18 Juat recontly beon resclvoed,.

A ugawmswd deverminetion has sccordingly been preparcd and

sunmiticd to the Commission oy roview 4 decision in this
matier should be issusd shortly,

R N - T B T S
ACOPELY YOUrS,

JOSEPH H., MURPHY
coummnisgioney

M3sca

Approved: EHB



