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SUBJECT: Mortgages Executed by Hillcrest Park, Inc., et al. to
¥estchester Federal Savings and lLoan Association

This is an application for refund of mortgage recording
taxes totaling $3,880.00 collected on the recording of 51 s te
mortgages. The petitioner is a developer of condominiums. 3t eon-
structed a condominium in the City of Peekskill in Westchester Gounty
which consisted of two groups of buildings hereinafter referred to as
"Group I" and "Group II". e construction of the condominium was
financed through the Westchester Pederal Savings and Loan Association.

The money advanced for the construction of the buildings
in Group I was secured by three mortgages which were consolidated. The
total amount of the loan which the mortgages secured was $390,540.00,
Mortgage recording taxes of $1,952.50 were paid on the recording of the
mortgeges. The third mortgage which consolidated the other two mortgages
provided for the division of the mortgage into 24 separate mortgages,
each to cover a condominium unit in the premises mo ged. Two duilding
and loan agreements executed in connection with the three mortgages and
which were filed in the office of the Westchester County Clerk also
contained the provisions for the division of the mortgage into 24 sepa-
rate mortgages.

The money advanced for the construction of the bulldings
in Group II was secured by a mortgage for $496,615.00. Mortgage
recording tax of $2,483.00 was paid on its recording. The provisions of
the building and loan agreement which was filed and which was executed in
conjunction with the mortgags:were incorporated in and made & part of the
mortgage. The building and loan agreement provided for the division of
the mortgage into 31 separate mortgsges. 4All of the aloresald conatruc-
tion mortgages covering Group I and Group II were executed by Hillcrest
Park, Inc. to Westchester Pederal Savings and Loan Association. ‘

 Between Pebruary 8, 1965 and September 27, 1965, four
supplemental mortgages were recorded in the office of the Westchester
County Clerk covering condominium units in Group I and Group IX. %The
mortgages were exscuted by Nillcrest Park, Inc. and Westchester Federal
8a s and Loan Association. Mortgage recording taxes totaling .
$3,396.50 were paid on their recording. BEach of these mortgages con-
tained a provision that the mortgage was sxecuted pursuant to section
9B (Article 9-B probably 1ntnnd:gg of the Real Property Law as amended,
known as "fthe Condominium Act! the mortgage tax was paid on the

construction loan and the sggregate amount to be advanced on the units

in the condominium group does not exceed the amount set forth and referred
to in the building loan and the mortgage tax, 1if the amount requested on
the mortgage is paid under protest. However, no statement of facts under




oath was filed on which a claim for exemption is based with the
recording officer at the time of recording of the mortgages.

On September 29, 1965 another supplemental mortgage of
Hillcrest Park, Inc. to Westchester Federal Savings and Loan Associ-
ation covering Unit #1 in Bullding "A" was presented to the recording
officer of Westchester County for recording with a statement of facts
under ocath. The statement showed that mortgage was exempt from tax.
The mortgage and the statement were returned to the petitioner with a
notation that it should be sent to Albany. On October 18, 1965, the
mortgage was again presented to the recording officer without the
statement of facts. MNortgage recording tax of $83.50 was collected
and the mortgage was recorded. Three other supplemental mortgages
were thereafter recorded on October 27, 1965, November 5, 1965 and
July 1, 1966 but no statement of facts under oath on which a elaim
for sxemption of tax is based was presented for filing on the
recording. Mortgage recording tax in the sum of $207.50 was collected
on the recording of the three mortgages.

The application of Hillcrest » Ine. asks for refund
of mortgage recording taxes in the sum of $491.50 collected on the
recording of six other mortgages in addition to the tax eollected on
the 45 supplemental mortgesges. The mortgages, which were purchase
money mortgages executed in 1965, were executed to the Westchester
Federal Savings and Loan Association by the following persons; 1)
Rudolf and Gertrude Brautigan, 2) Robert and Mary Wisker, 3) Aaron and
Gloria Block, 4) Herbert and Lillian Wrabel, 5) Kurt and Margarete
Glesmann, and 6) Pritz and Inge Altrofer.

The above six mortgages covered condominium units in
Group I. Hillcrest Park, Inc. was not a party to the mortgages. The
nortgagors purchased the units pursuant to subseription and purchase
agreements which provided that:

"The Seller (Hillcrest Park, Inc.) shall pay the
following costs or fees: Titlo exanination and
title policy to insure the mortgagee; attommey's
fees for drawing the mortgege instruments;
mortgage and/or federal taxes; recording fee of
the mortgage instruments; survey; inspection and
approval fees. The purchaser does hereby agree
t0 pay to the Seller at the time of closing of
title, the sum of $250.00, plus 1¥ of the amount
of the mortgage to cover of the foregoing
expenses, charges and fees advanced by the Seller
in connection with the mortgage loan. The pur-
chaser may apply for a mortgage with any other
lending inastitution at his own cost and expense
or may purchase the unit on an all cash basis.

In either of these events, the purchaser will
pay to the Seller the sum of $75.00 for the cost
of the survey. In sddition to the foregoing, the
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purchaser further agrees to apportion with
the Seller and pay such taxes, water rates
and insurance premiums on existing policies
as may be determined to be due at the time
of the closing of title. The purchaser
shall also make the usual and/or required
adjustments with and prepayments to the
lending institution.”

Hillerest Park, Inc, contends that the 51 mortgages
were exempt from tax, arguing that mortgages on condominium units
as they are first sold are exempt from the mortgage tax as ple-
mental mortgages pursuant to section 255 of the Tax Law and t
section 263 of the Tax Law permits a refund of taxes collected if
taxes should not have been paid. As suthority for its position,
it cites the memorandum of Governor Rockefeller, dated 20,
1965, in disapproving Senate Bill No. 2810. A copy of that memore
andum is attached hereto. The memorandum states that the existing
statute (section 255 of the Tax Law) provides a means of avoiding
mortgage tax upon the sale of units.

' The proposed bill which was disapproved would have
exempted the tax on purchase money mortgages given upon the first
sale of condominium units., A Dill of similar import allowing a
credit on the tax paid on purchase money mortgages was approved
and bDecame law effective July 1, 1966. This law amended section
339«ee¢ of the Real Property lLaw and provides for credit against
the mortgage tax that would otherwise be payadle on a purchase
money mortgage in the amount resulting from the produet of the
purchaser's pro rats percentage of interest in the common elements
and the mortgage tax already paid on the construction or blanket
mortgage. All supplemental or purchase money mo es were
recorded prior to the date of the enactment of section 339-ee of
the Real Property Law with the exeception of one supplemental mort-
gege recorded on July 1, 1966,

It is my opinion that the 45 mortgages executed by
Hillerest Park, Ine. were supplemental mo es and eould have
btm exempt from tax. However, section 255 of the Tax Law provides
!

e ¢ o If at the time of recording such
instrument, or additional mortgage, any
exemption is claimed under this section,
there shall de filed with the recording
officer and preserved in his office a
statement er oath of the facts on which
such claim for exemption is based . . .."
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While such a statement of facts is not required in some instances
vhere the recorded instrument is notamzzmnm. it
is the opinion of the Attomaey General that there is no exemption
from the payment of a tax for recording a lemental mortgage,
unless a statement under oath of facts on ch the claim for

exemption is based is filed with the reco officer at the time

of recording such mo . {See 19114 Op. Atty. Gen. 208; see

g’:‘ Matter of of NMortg. Conso) ti nt, 1930,
* 'y & J: 33

The petitioner further contends that the provision
in each of the mortgages wvhich claimed an exemption from tax
satisfies the renents of section 255, since the mo ]
were acknowl « Its contention that an acknowledged
is equivalent to a statement under ocath is without merit, (See
1 Carmody-Wait 24, sections 4:12, 5:1.) Purthermore, the provisions
of section 255 of the Tax Lav requiring the filing of
under ocath was added by Chapter of Laws of 1916 at whieh
time the provisions of section 2901 of the Real Property Law already
required the acknowledgement of & conveyanece of real property for
purposes of recording.

Section 251 of the Tax Law provides that the act of

a recoxrd officer in refusing to record an instrument is subjeect

to review the first tance by the Tax Commission. The mort-

gage covering condominium Unit # Building A and the statement

of facts under ocath were errcneously refused by the recording officer

on l&tmr 29, 1965. The sudsequent presentation of the mortgage

and iac-mattuum‘tmﬂ of the statement on

October 1965 4id not constitute a waiver or disclaimsr of
tieufroum. There is no basis in the record ou which
g could be made, had the statement of fast claiming the

exemption been submitfed for f1ling on October 18, 1965, that mo

tax would have dbeen demanded prior to the reeco of ‘u nortgage

on that date. While the filing of such a sta utgommuh

to obtaining an exemption on income tax, equity does not & the

rrromc of a futile, vain, useless or impossidle act. Ascordingly,

sa of the opinion that the petitioner is entitled to & refund of
$83.50 paid on the recording of a:mortgage on October 18, 196S.

I am further of the cpinion thst the thrse nortgages
which were recorded sud $ to the suppliemental nen?‘o ﬁ‘
which an affidavit was re should also be exempted from
recording tax. The repeated filings of affidavits with respect to
thess mortgages which were aimilar to the mo on vhich the
affidavit wvas refused would have been useless 8 in view of the
recording officer's refusal to accept the affidavit on the earlier
mortgage. It is to be noted that two of the mortgages were recorded
on Oetober 27, 1 and November S, 1965, less than five weeks after

we
a

8. mr: ogluea of affidavit Wy ﬁn recording officer with respeet
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I am, therefore, of the opinion that Nillcrest Park
Ine. 1s entitled $o a refund of $291.00 on mortgage tax paid. It
is to be noted, however, that 41 supplemental mortgages were
recorded without any tender of any affidavit. The 41 mortgages
were filed prior, in time, to the filing of the mortgage wpon
which an affidavit was tendered and refused by the recording
officer. As heretofore stated such mortgages are subject to the
mortgage recording tax because of the failure to file affidavits
required by section 255 of the Tax Law,

. Although the supplemental mortgage recorded on July 1,
1966 would probably not he a purchase money mortgage within the
intent and meaning of section 339-ee of the Real Property law, it
is not necessary to ascertain vhether such mortgage is m.m{ ) 7]
the provisions of that law sinee it is one of the mortgages which
was filed subsequent to the date of rejection of the affidavit by
the recording officer and therefore one of the mortgages upon
which a refund is being granted hereln,

, Rillerest Park, Inc. is not entitled to a refund of
the tax paid on the recording of the six mo es in which it was
not a party. The mortgagors by the terms of - subseription and
purchase agreements were the real payors of the tax and no assign-
ment of their rights to the tax appears in the reecord. Even if
there were such an assignment the mo es were not supplemental
mortgages, since the mortgagers were not substituted as new obligors
for the oid obligors of the mortgages executed to finance the
construction o e condominium to come within the holding in
Pederal Sav. and Loan Ass'n v, Bragalini, 1958
P e Be 20 hE P R . . B 20 Tel ‘w. A N " .D.ea
951, 176 M. Y. 8. 24 O46, reversed 5 M. Y. 24 579, 186 M. Y. 8.
24 802, 159 N. E. 24 164. PFurthermore, no statement of facts
under cath was filed ¢laiming an ex ti'.on of such mo s as
supplemental mortgages pursuant to the provisions of section 255
of the Tax Law, '

Section 339-ee of the Real Property Law which grovun
for a credit against the mortgage tax that would otherwise be

payable on the purchass money mortgage does not apply to the mort.
gages involved in the petitioner's lication. All of ths mortgages
involved herein were recorded prior July 1, 1966, the effective
date of the statute, and prior to November 3, 1966, the effective
date of section 402.1 of the Tax Department's regulations, which
provide;nigr eredit against mortgage tax on the first sale condo-
minium 8.
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For the reasons stated above, I approve of the
proposed determination granting a refund of $201.00 and other-
wige denying the taxpayer's application for refund.

Kindly return the file after disposition.

/s/ E. He BEST

Counsel

FV¥D:1b

Juen 13, 1968
L-14-68




STATE OF NEW YORK
STATE TAX COMMISSION

IN THE MATTER

oF
MORTGAGES EXECUTED BY HILICREST PARK, TO
WESTCHESTER FEDERAL SAVINGS AND LOAN usocnnou,

5 45 U *9 OB O &» 0

SAVINGS AND LOAN ASSOCIATION, RUDOLPH AND GENTRUDE:
BRAUTIGAN 7O WESTCHESTER FEDERAL
ASSOCIATION, AARON AND GLORIA BLOCK T0 WESTCHESTER:
FEDERAL SAVINGS AND LOAN ASSOCIATION, HERBERT AND 3
FEDERAL, SAVINGS AND :
LOAN ASSOCIATION, KURT AND MARGARETE GLASMANN 70 1
WESTCHESTER PEDERAL SAVINGS AND LOAN ASSOCIATION, :
PRITZ AND INGE ALTROFER TO WESTCEESTER FEDERAL @
SAVINGS AMD LOAN ASSOCIATION :
$

The petitioner, Hillerest Park, Inc., having filed a
petition for review of determinations of the recording officer
of Westchester County imposing mortgage recording taxes totaling
$3,888,00 upon mortgages hereinafter set forth in the findings
of fact executed by Hillerest Park, Inc. to Westchester Federal
Savings and lLoan Association, Robert and Mary Wisker to Westchester
Federal Bavings and Loan Association, Rudolph and Gertrude
Brautigan to Westchester Federal Savings and Loan Association,
Aaron and Gloria Block to Westchester Federal Savings and Loan
Associetion, Herbert and Lillian Wrabel to Westchester Federal
Savings and Loan Association, Kurt and Margarete Glasmann to
Westchester Pederal Savings and Loan Association, Fritz and Inge
Altrofer,to Westchester Pederal Savings and Loan Association,
and application having been made for refund of the $3,888.00, the
amount of the mortgage recording tax paid to the recording officer
of Westchester County on the recording of the mortgages, and
hearings having been held before Samual Lorvan, Hearing Officer
of the Department of Taxation and FPinance at the office of the

State Tax Commission, State Campus, Albany, New York, on June 1,
1967 and before Francis V. Dow, Hearing officer of the Department



(2)

of Taxation and Finance at the Westchester County Office Bullding,
148 Martine Avenue, White Plains, New York on January 16, 1968,
at which hearing the potitiomr was represented dy levin, EHreis,
Ruskin & Gyory (Richard Gyory, Esq., of Counsel) and the record
having been duly examined and considered,

The State Tax Commission hereby finds:

(1) That Hillcrest Park, Inc. is a domestic corporation;
that it constructed a condominium; that the condominium consisted
of two groups of bulldings hereinafter referred to as "Group I"
and "Group II"; that Group I consisted of three bduildings known
as "A", "B" and "C"; that Group II consisted of five buildings
known as buildings "I", "J", "K", "P'and "O",

(2) That the construction of the condominium was financed
through the Westchester Federal Savings and Loan Association; that
in connection with the construction of Group I, Hillerest Park, Inc.
executed and delivered three mortgages to the Westchester Federal
Savings and Loan Association (hereinafter referred to as mortgages
71", "2" and “"3") as follows: Mortgage 1 is dated Narch 13, 1964,
secured an indebtedness of $60,000,.00 and was recorded in the office
of the Westchester County Clerk on March 17, 1964 in liber 6660 of
mortgages at page #75 on which a mortgage recording tax of $300.00
was paid; Mortgage 2 is dated October 2, 1964, secured $22,630.00
and was recorded in the office of the Westchester County Clerk on
October 7, 1964 in lider 6TEA of mortgages at page 99 on which a
mortgage recording tax of $113.00 was paid and which mortgage
consolidated the lien of Mortgage l; Mortgage 3 is dated Octobder 2,
1964, secured $307,910.00 and was recorded simultaneously with
Mortgage 2 in the office of the Westchester County Clerk on
October 7, 1964 in liber 6744 of mortgages at page 99 on which a
mortgage recording tax of $1,539.50 was paid and which mortgage




(3)

consolidated the lien of Mortgages 1 and 2,
(3) That Mortgage 3 contained the following provisions:

"It is understood and agﬁad by and between
the parties hereto that the ldings constructed
or to be constructed under this agreement are to

be built in aceordance with the Condominium con-
cept of ownership and in order to more fully carry
out the intentions of the parties hereto, the
borrower will within thirty (30) days from the

date hereof, cause to be filed the proper office
a Declaration of Intent submitting the premises
herein described to Condominium form of ownership
pursuant to Article 9B of the Real Property Law,

"Upon the completion of the buildings erected
or about to be erected upon the premises covered
and affected by this mortgage intended to be
submitted under the provisions of the Condominium
Act, this mortgage be divided into twentys
four (24) separa nortgasn each to cover a unit
of the premises herein ueribcd, in such sums as
nay be agreed upon between the mortgagor and the
mortgages, but such mortgages shall not exceed in
the aggregate the sum hereby secured, and without
creating any new indebtedness thereby,

"This uortg. and the twenty-thrse other
mortgages execu by the mortgagor covering the
individual units within the condominium regime
are and will be given to replace and in substi-
tution of this mortgage dut shall not exceed in
the aggregate the sum hereby secured, made by the
mo or to the mortgagee, said blanket mortgage
being the same indebtedness secured hereby and by
said mortgages of even date herewith."

(4) Thattwo bulldings and loan agreements executed by
Hillerest Park, Inc, with Westchester Federal 8avings and Loan
Association were filed in the office of the Westchester County
Clerk; that one agreement was dated March 13, 1964 and refers to
the advancement of a loan of $60,000.00; that the second agreement
is dated October 2, 1964 and refers to the advancement of a loan
of $390,540.00 and ¢contains the same provisions as those set forth
in finding of fact No. 3.

(5) That to finance the construction of ¢ondominium
units in Group 1I, Hillcrest Park, Inc. executed and delivered a

mortgage to the Westchester Pederal Savings and Loan Association
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dated December 31, 1964, secured an indebtedness of $496,615,00
and was recorded in the office of the Westchester County Clerk
on January 5, 1965 in liber 6779 at page 43 on which a mortgage
recording tax of $2,483.00 was paid; that the mortgage contained
the following provisionss

"Mis mortgage is a building loan morte
gage made between the parties hereto to
secure advances as will more fully appear
by & Building lLoan Agreement, bearing even
date herewith, the provisions and covenants
of which are made a part hereof, the said
Agreement being filed in the office of the
Clerk of the County of Westchester simule
tanéously with the recording of this mort-
gage.

"It is understood and ed by and
between the parties hereto t the bulldings
constructed or to be constructed as referred
to in the Building Loan Agreement made between
the parties hereto and intended to bde filed
s taneocusly with this eement are to de
built in accordance with the Condaminium cone
cept of ownership {\‘:‘x;mnt to Article 9B of
the Real Property (Condominium Group #2)."

(6) That a building and loan agreement executed by
Hillerest Park, Inc. with the Westchester Federal Savings and
Loan Association waz filed in the office of the Westchester County
Clerk on January 5, 1965; that the agreement was dated December 31,
1964 and refers to the advancement of a loan in the sum of
$1456,615.00; that the building and loan agreement contained the
following provisions:

"It is understood and agreed by and between

the parties hereto that the buildings constructed

or to be constructed under this Agreement are to .

be built in accordance with the Condominium eon

cept of ownership and in order to more fully carry

out the intentions of the parties hereto, the

borrower will within thirty (303:1 s from the
date hereof, cause to be filed e proper office

a8 Declaration of Intent submitting the premises

herein described to Condominium form of ownership
irsuant to Article 9B of the Real Property law
Condominium Group #2). -




(5)

"Bgon the completion of the buildings
erected or about to be erected upon the
premises covered and affected by this mort.
gage intended to be submitted under the
provisions of the Condominium Act, this
mortgage shall be divided into thirty-one
separate mortgages, each to cover a unit of
the premises herein described, in such sums
as may be agreed upon between the mortgagor
and the mortgagee, but such mortgages shall
not exceed in the aggregate the sum hereby
secured, and without creating any new indebted-
ness thereby.

"Phis mortgage and the thirty other mortgages
executed by the mortgagor covering the individual
units withinthe condominium regime are and will
be given to replace and in substitution of this
mortgage but shall not exceed in the aggregate the
sum hereby secured, made by the mortgagor tc the

mortgagee, said blanket mortgage being the same

indebtedness secured hereby and by said mortgages

of even date herewith.” |

(7) 7That pursuant to the provisicm gset forth in the
consolidating mortgage with respect to the Group I bduildings
(finding of fact #3) and to similar provisions set forth in the
mortgage and building and loan agreement made a part thereof
‘with respect to the Group II buildings (findings of fact #5 and 6)
the following forty-one (41) mortgages were executed by Hillerest
Park, Inc. to Westchester Federal Skvings and Loan Association on
condominium units in both Groups I and II on which mortgage recording
taxes were paid on recording at the office of Westchester County

Clerk claiming as followss

Group 1
Building A |
Unit Date of Date of Book & Page Amount of Amount of
Number Execution Recording of Record Mortgage  Tax Collected
Unit # g 8-31-65 Ge2+65 €875+5 $15,290 $ 76.5%
6156 6-17=6 6837184 17,800 89.00
5 7-2%-6 7w .s? 6855.370 1 :190‘ 81,00
Building B
Unit # 2 22«6 286 6791«309 15,000 75.00
¢ 13; a-ah.g5 2»25-25 6796-231 15:500 77.50
2«2l4-65 22565 6796-235 12,700 63.50
5 2265 2=8+65 6791-313 16,300 81.50
6 2«15«65 2-17-65 679140 15,700 ga‘so
T 2w2-65 2«8=65 6791-317 , 100 2.00

15



Build ¢
Unit Date of
Number Execution
Unit # 1 2=5-65
;%
6 €=15+65
7 25465
Group 1X
Building I
Unit # 1 8+10-65
2 T=22-65
g 5216-65
10«65
8  Tae
9 ‘5.10-65
Building J
Unit # 2 8«36
e
5 8~g.65
Building K
Unit # 1 8565
2 5:27-65
g 2365
722465
14 0
Unit # 1 T=16-65
2 T=27=-65
P jar-es
6  T-27-65
Building P
Unit #1 = 7-29-65

: (ee
o
g 8365

(6)

Date of
Recording

2-8+65
2-8-65
£
2-8-65

B-11-65
s

11«-65
72665

1-2%-62

Book & Page

6791w321
6791=325

6h37-188
6791-329

€897-357
685537

?
&8s §°2
685%4353
6864-209

g
686127

6863~6

68701
6855391

6855-3

6357365
6857-369
6857-373
6857-377

$16,100
12,000
14,000
15,290
12,000

TOTAL

16,500
14,200

Amount of Amount of
of Record Mortgage Tax Collected

$ 80.50
75.00

70.00
£o:3

$1,066.50



(7)

(8) That all of the aforesaid mortgages listed in
finding of fact #7 were supplemental mortgages which were
recorded pursuant to a provision or covenant existing in the
original mortgages; that all such supplemental mortgages were
recorded between February 8, 1965 and September 2, 1965; that
no statement under cath of the facts on which a claim for
exemption of mortgage recording taxes was based was ever filed
with the recording officer upon the recording of such supplemental
mortgages as required by section 255 of the Tax Law, nor was any
statement of facts under ocath ever tendered to the recording
officer upon the recording of such mortgages.

(9) That pursuant to the provisions set forth in the
consolidating mortgage with respect to the Group I bulldings
(finding of fact #3) and to similar provisions set forth in the
mortgage and dbuilding and loan agreement made a part thereof
with respect to the Group II buildings (finding of facts #5 and 6)
four (4) other supplemental mortgages were executed by Hillcrest
Park, Inc. to Westchester Federal Savings and loan Association on
condeminium units in both Groups I and II on wméh mortgage
recording taxes were paid on recording at the office of Westchester
County claiming as follows:

@roup I

Building A

Unit Date of Date of Book & Page Amount of Amount of
Kumber Execution Recording of Record Mortgage Tax Collected

Unit # 1 2465  10-18-65  6894-g08 16,715 83.50
& 699&-%@1 ’:w:ooo ¢ 'rg.oo

2 22«66 Tulab6
droup II |
Building I
Unit # 5 11«3=65 11565 6 k2 14,000
T 10-26+65  10-27-65 &9;431 13,500 goz 50

TOTAL $ 291.00




(8)

(10) That on September 29, 1965, the mortgage of
Hillcrest Park, Inc. to Westchester Federal Savings and Loan
Association covering Unit #1 in Building A in OGroup I together
with a statement of facts under ocath on which an exemption from
mortgage recording tax was ¢laimed under existing law pursuant
to section 255 of the Tax Law was submitted to the County Clerk
of Westchester County; that the statement of facts showed that
the mortgage was exempt from tax; that the recording officer
refused to record the mortgage and returned it to the petitioner
together with the affidavit and a note to the effect that the
mortgage and affidavit should be submitted to the New York State
Department of Taxation and Finance in Albany, New York; that on
October 18, 1965, the mortgage covering Unit #1 in Building A
war sgain presented to the County Clerk of Westchester County
without the affidavit; that Hillcrest Park, Ine. pald a mortgage
recording tax of $83.50, the amount demanded, and the mortgage
was thereupon recorded,

(11) That subseguent to October 18, 1965, three other
mortgages were submitted to the County Clerk of Westchester County
for recording; that the mortgages covered Units #7 and 5 in
Building I and Unit #2 in Bullding A, which mortgages are set forth
in finding of facts #9; that no affidavits claiming an exemption
of mortgage recording tax were submitted on the recording of any
mortgage other than the mortgage of Hillcregt Park, Inc. to
Westchester FPederal Bavings and Loan Assoclation covering condcainium
Untt #1 in Building A; that mortgage recording tax in the sum of
$207.5C was collected on the racordm of the three mortgages.
| (12) That subscription and purchase sgreements were
entered into between Hillerest Park, Inc, and purchasers of con=
dominium unite in Group I as follows:

Date Units Purchaser Price
12/16/64 ®Bldg, ¢, # 8 Robert and Mary Wisker $17,990.00
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Date Units Burchaser Frice
12/16/64 Bldg. B, 4 Rudolph and Gertrude Brautigan $18,245, 00
12/21/64 Bl4g. B, § Asron and Gloria Block g'
12/22/64 Bldg. e, s #9 Herbert and Lillian Wrabel

12/24/64 Bldg. B, #1  Eurt and Margarete Glasmann ggeoo
1/18/65% mgﬁ. B: 0 Fritz and ;nse Altrofer g

That the subseription and purchase agreements provide that, "The
Seller" (Hillcrest Park, Inc.) shall pay the following costs or
fees: Title examfnation and title policy to insure the mortgagee;
attorney's fees for drawing the mortgage instruments; mortgage
and/or Federal taxes; recording fee of the mortgage instruments;
survey; inspection and approval fees., The purchaser does hereby
agree to pay to the Seller at the time of closing of title, the
sum of $250.00, plus 1% of the amount of the mortgage to cover
all of the foregoing expenses, charges and fees advanced by the
BSeller in connection with the mortgage loan. The purchaser may
apply for a mortgage with any other lending institution at his
own cost and expense or may purchase the unit on an all cash basis,
In either of these events, the purchase will pay to the Seller the
sum of $75.00 for the cost of the survey. In addition to the
foregoing, the purchaser further agrees to apportion with the
Seller and pay such taxes, water rates and insurance premiums
on existing policies as may be dctemmd to be due at the time
of the closing of title. The purchaser shall also make the usual |
and/or required adjustments with and prepayments to the lending ‘
institution,

(13) That subsequently mortgages were executed and
delivered to Westchester Federal Savings and Loan Associatiom
which were recorded in the office of the County Clerk of Wesichester
County and on which mortgage recording tax was paid as followss

Mortgagor: Robert

Mounprwt of Mortgage: $16 :175? il ii'il:;cr
ses? luild:mg ¢, Unit

Date of Execution: '

Date of Recording: ; 1/25/65
Amount of Tax Collected:  §83,
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Date Units Purcheser Price

12/16/68 Rldg. B, # g Rudolph end Gertrude Prautigan $18,2885.00
12/21/64 Bldag. B, Aaron and Gloris Block 17,990.00
12/22/64 Bldg, ¢, # 9  Herbert and Lillian Wrabel 1 .gg.oo
12/24/64 Bldg. B, gll Kurt and Margarete Glasmann lg, .00
1/18/65 Bdg. B, #10 Fritz and e Altrofer 18,990.00

That the subscription and purchase agreements provide that:

"She Seller (Hillcrest Park, Inc.) shall pay
the following costs or fees: Title examination
and title policy to insure the mortgagee;
attorney's fees for drawing the mortgage instrue
ments; mortgage and/or federal taxes; recording
fee of the mortgage instruments; survey; inspece
tion and approval fees. 7The purchaser does
hereby agree to pay to the Seller at the time
of elosing of title, the sum of $250.00, plus
1% of the amount of the mortgage to cover all
of the foregoing es, charges and fees
advanced by the Seller in connection with the
mortgege loan. The tgumhutr nay ly for a
ﬁrtuge witﬁx ‘;ﬁy other lending ins tuti:g. at

8 own cos | expense or may purchase tl
unit on an all cash basis. In either of these
events, the purchaserwill pay to the Seller the
sum of $75.00 for the cost of the survey. In
addition to the foregoing, the purchaser further
agrees to apportion with {'.bs ller and pay such
taxes, water rates and insurance premiums on
existing policies as may be determined to be due
at the time of the closing of title. The purchaser
shall also make the usual and/or required adjuste
mu wa.th and prepayments to the lending instie

on.

(13) ‘T™hat subsequently purchase money mortgages were
executed by each of the aforesaid purchasers to Westchester Pederal
Savings and lLoan Association which were recorded in the office of
the County Clerk of Westchester County and on which mortgage
recording tax was paid as follows:

Mortgagor: Robert and Maxry Wisker
Amount of Mortgage: $16,175.00
Premises: Building €, Unit 8
| Date of Execution: 1/23/65

Date of Recording: %& £5

Amount of Tax Collected:
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Mortgagor:

Amount of Mortgage:
Prenisesi

Date of Executions

Date of Recording:
Amount of Tax Collected:

Mortgagor:

Amount of Mortgage:
Premises:

Date of Executiont

Date of Recording:
Amount of Tax Collected:

Mortgagor:

Amount of Mortgage:
Premisest

Date of Execution:

Date of Recording:
Amount of Tax Collected:

Mortgager:

Amount of Mortgage:
Premises:

Date of Executiont

Date of Recording:
Amount of Tax Collected:

Mortgagors

Amount of Mortgage!
Premisest

Date of Execution:

Date of Recording:
Amount of Tax Collected:

TOTAL TAX COLLECTED:

BRudolph & ﬂcrtrudc. Brautigan
$16,500.00
Bn:l.l&ins B, Unit 9

‘ézgl65

mon t Gloria Block

Herbert & lLillian VWrabel

gz:ogo .00
lding C, Unit 9

1
/2863
5.50

Kurt & Margarete Glasmann

$17,900.00

Building B, Unit 1

1/28/65%

2/2/65
9.50

Pritzs & Inge Altrofer

$17,000.00
m:uunc B, Unit 10

I/EAg

$401.50

(14) That all of the aforesaid six purchasemoney morte
gages were recorded between January 28, 1965 and February 2, 1965;
that at the time of recording no statement under oath of any facts

claiming such mortgages to be supplemental mortgsages pursuant to
section 255 of the Tax Law was ever filed with the recording

officer.

(15) That each of the mortgages on individual eondominium
units as set forth in findings of fact Nos. 7, 9 and 13 contained
& provision that each mortgage was exscuted pursuant to section 9B
of the Real Property Law as amended, known as "The Condominium Aet”
and the mortgage tax was paid on the construction loan and the
aggregate amount to be advanced on the units included in the
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condominium group does not exceed the amount get forth and
referred to in the duilding loan, and the mortgage tax, if
requested on the mortgage, is paid under protest.

(16) That section 339-ee of the Real Property Law
was amended by Chapter 388 of the Laws of 1962 by adding to
such section a subdivision 2 thereof effective July 1, 1966
which provided for the allowance of a credit againat the mort-
gage recording tax on purchase money mortgages on the first
conveyance of each condominium wnit; that all the aforesald
supplemental mortgages and purchase money mortgages (except one
aforesaid supplemental mortgage recorded on July 1, 1966, see finding
of fact No. 9), were recorded prior to the effective date of
such legislation.

Based upon the foregoing facts and all the evidence
presented herein, the State Uax Commission hereby
DETERMINES ;

(A) That the forty-one supplemental mortgages set forth
in finding of fact No. 7 were recorded withoutthe filing simul-
taneously with such recording a statement of facts under ocath as
required by section 255 of the Tax Law; that accordingly no refund |
of mortgage recording taxes paid on the recording of the forty-one
supplemental mortgages can be made, and the application for refund \
of such taxes is hereby denled. |

(B) That the six mortgages made by parties other than
Hillerest Park, Inc. (finding of fact No. 13) were purchase
money mortgages and not‘ supplemental mortgages within the intent
and meaning of section 255 of the Tax law; that in any event no
statement under cath was filed at the time of recording of such

mortgages claiming such mortgages to be exempt under section 255
of the Tax Law; that further Hillcrest Park, Inc. has failed to
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establish that it is the one entitled to a refund of mortgage
recording taxes or that there has been any assigmment of rights
of refund to it; accordingly the application for refund of
mortgage recording taxes with respect to such units is hersdy
denied.

(C) That all of the aforesaid mortgages considered in
determinations (A) and (B) above were recorded prior to the
effective date of subdivision 2 of section 339-ee of the Real
Property Law allowing a credit on condominium unit mortgages
and accordingly cannot come under the provisions of said law,

(D) That the recording officer erronsously refused
to accept the affidavit which was filed simultaneously with the
supplemental mortgage which was offered for recording on September 29,
1965 covering Unit 1, Building 8 in Group I (finding of fact No. 9);
that in view of such refusal to accept a niia statemant of oath
which was tendered together with the mortgage, the filing of such
statements with the recording officer with respect to the remaining
three units covered in finding of fact No. 9, where the statement
of facts under oath would have been substantially similar to the
statement of facts which was rejected, constitutes a justifisble
reason for falling to file the statement of factis under ocath required
to be filed under section 255 of the Tax Law; that accordingly the
amount of $291.00 the mortgage paid on the recording of such four
mortgages should be refunded and is hereby

ORBERED

(1) That the recording officerof the County of Westchester
be and hereby is authorized and directed to deduct the sum of two
hundred ninety one dollars ($291.00) from mortgsge recording tax
monies in his hands or which shall come to his hands and to refund
said amount to Hillecrest Park, Inc.
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(2) That two certified copies of this order be malled
to the recording officer of Westchester County, one of which
he is directed to file with the records of his office and the
other with the treasurer of Westchester County as a warrant for

the disbursement,

Dated: June 19 , 1968,
STATE TAX COMMISSION

/s/ by JOSEPH H. MURPHY
~ PREEIDENTY

/s/ A. BRUCE MANLEY
) 4

N

SAMUEL E. LEPLER
) CUOMRBISSIUORER
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MEMORANDUM P o
e, Lo T (..“ / /‘f? o
The State Tex Commission

E. K. Beat, Counsel

SUBJECT: Application of Manhattan College for
Refund

of Nertgage Recording Taxes

The file of the above entitled satter containing the
report and recommendation of the officer and proposed avder

 was sutmitted to the Law Bureau for o,

Nanhattan College purchased certain real propersy the
City of | !erh from the rel Adatinistration for 1,000
utmg mmammm »000 by purchase meney

merdm the Regis of the City of New Yerk
dmd«mmcm' tax of $4,000 which was paid by the
purchaser. 7The United States had scquired title to
oy th:um ’:ﬂ “&fw’.« ‘m mmlm&lm
on res s ore
Admintistration, mmmam ted, and on foreclosurs
the Teachers Retirement Board scquired tsluc' Under the Federal
Rousing Adminigtration insurance, the loss was paid to the Te
Retiremant BSoard and the real prepom conveyed to the United States.

Manhattan College contends that the State pmy net

& recording tax on & ¥ to an agency of United States
amnmmm ty and that immunity has not been
mm.
The Register of the City of New York contends that the

]
sals to Manhattan Collage wes & propristary sct not in pursuit of
s governmental function, not immune from taxation by the State of
mrm;mmzm » neverthsless, been waived by
ensctment of 12 U.8.C.A. 1714,

The Federsl Housing Administration, now & uwnit of the
Department of Nouasing and Urban Renewal, was created by ensstmant
of 12 U.8.C.A. 1702, under the National Housing Act. It is enpow-
ered subehapter & (12 vU.8.0.A. 1709) to insure mortgages; and
under w.n.a.a. 1710, to uw.l.n 1e to the mortgaged

on default the mortgagor, and to nn for cash or eredi
ml. 88 830 soquired,
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12 U.8,C.A. 1713 of sudchapter II, titled, "Taxation"
rends as follows;

mm.a"""”"s exempt any renl sroperty
o res

red and held '?5. %'wr
or pcnuug subdivision thereof, to m
same extent, aseording to its vaiue,

other real property is taxed.”

The issues raised ‘ 1eation are (1) whethery
the uuuuu of the Federal m matmtm insuring .
nortgages and mmormmmmmumcm«
its mortgege insurance program oons tal Mﬁm
subject to State and local mﬁm nnd (2) m

waived fmmunity from State and mui by
snactant of 12 U.i.ed. 17“

The constitutional exercise of n«m mro m
overnmental and not proprietary, F Y nk
314 U.8. 95. Conséquently, Uh : ‘

ration of laws m 9 hy congrcu to unuto the mn

ar the mua States, 1} 17 V.8, 316, The
Federal Housing Admini Yy, Greated under
the National Aet, for ‘!« e set forth in the ast,

is therefore engaged in governmental tions when it sells resl
property and takes back a mo pursuant to the authority com-

tained in 12 ¥.8.C.A. 1T10. lay cases have arisen with respect
to Home Owners lLoan awgﬂlttm Pederal lLand Banks, Small Business
Administration, Public Kousing Administration, m«utmum
Finance Corporation and mﬁnr the Bankhead-Jones Farm Tenant Act

T ¥.8,C.A. 1001 et seq,) BO: es to such qma.u or tlu
ted lutumomtfmm ‘ uxcu. Pittms

¥

: Ty 0 en B
X 1n nhtim to rumc lmuc Mnm-muen nortgages,
Determinations of the State Tax Commission dated mmr 2, 1966
in relation to Small Business Aduninistration mortgages ( "Oﬂ
Brady, et al.) and Opinion of Rdward K. Best, Counsel ngﬂg
thereto, 1956 Informsl Opinions of the Mtorm General 38
ﬂmtm 13?9 Attorney General 200, 1934 Opinions of the thay

Section 252 of Article IX of the Tex law was smended by
mmrmotmmormnwmnmnmmm
taxes mortgages transferred, assigned or made to Home Owners lLesn
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Corporation or to a Federal Land Bank or Federsl Rome Loan Bank,
thereby creating an inference that other Federsl agencies might
not be entitled to sush exemption, Mnr the amendnent was

snscted over the objections econtained in m ons of Deputy
Commissioner and Counsel Seth T. Cols, Deputy ssioner and
Director of Tax Réward C, ltmu and Commissioner

m Graves that elum Was unneg¢essary
to Federsl agensies being exemps under existing m
ALY L L : m—w

1y, I sm of the opinien that this sale of real
property by m m.:-d. Bousing Administration to Manhattan Gellege
was in pursuit of a governmental function, and that the merigage
moumz»numarmmmmmmtua
insident of such sale is exempt from mortgage resording texes,
unless the United States has waived its lsmunity from sush mna.

4ne a:,e:ummmh.auummum.m
muu ) eonsens of Congress, Un! ‘
founty of Alleghany, 322 .8, :.-m "(2)he stated B

Y TAXSY tc retard, impeds, durden, or in nz“
sanner cmtrol m mnﬁm of ﬂu cmtﬁmw laws enae
by M«ta'to , mto mcuuan the vested in the

ty grant y Geongres :

ities is & mt\u.ty te mm. NMericeps Count e 10

318 0.3, 357. It would thuS &Ppear ths -

% stats and 1 taxation must M 8 «mmc act of mmt.
and may not be inferred,

The statute hers involved, 12 U,8.C.A. 1713. waives
m&wmm«tmw;ug«w loeality of "real property
and held by the Pederal Hous. A stretion and then

mly “to the same extent umram to its valus, as other resl

mcﬂy is taxed.® s 18 contained in 12 V.8,0.A,

e M mw..n,mmumutmum
& waiver nt t““"“’f:x :& t to 8 v A
sinilar uut .a e.a. xon. as u then m-m,
Bankhead-J S barn Teaant Act, was inte ewise, 1
Informal mum of the Attorm General Opiniens of the
Attornay General 200,

Savings Bank v, Besgher, 23 AD 24 297, 8 m.

17T 5.Y. 24 " $1t6d 1 The memorsndus of ths City Regis
the pup«tum that “Our com: consider t0 be :umnu

in real property.” must be distinguished on its faets utu"n
mutopmﬁ,m claimsd maiver of immumni m’
eording taxes. mm&u_mmiuammm;c d
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priority by the United States, based on & Judgment ruuztiu tm
forsclosure of a insured by the Pedaersl xm:: Aduinigtrs~
M:m.‘ The um ar lm ml uuu tu“ m ¢1 m&;r, m

guay. Beither of these two cases, mtho case can be held
mmwmmmmmmwr« 1ty from real sstate
as granted by Wn in 12 U.8.C.A. 1718 so an to inelude

mtmc recording taxes

Yor the ressons stated hersinabove I am of the

mtmmr%mm ing tax of $4,000 4 on the ree of
mumcmmw Secretary of Rousing
and Wroan t WaS erronsoudly collected; that the application

of Manhattan College for refund of such tax paid should be ted,
and I aoncur in m recommendstion of the Hearing Officer t the
proposed order should be adopted.

/s/ E. H. BEST

Younsel

5
]

Maxeh 1, 1968
5-§-¢%8




STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BEFORE THE STATE TAX COMMISSION

Case No.

In the Matter of the Mortgage executed by

MANHATTAN COLLEGE :
ORDER

to

ROBERT C. WEAVER, AS SECRETARY OF
HOUSING AND URBAN DEVELOPMENT

A petition having been filed by Manhattan College for review of
the determination of the recording officer of Bronx County imposihg mort~
gage recording tax in the amount of Four Thousand Dollars, ($4,000), on
the mortgage dated January L, 1967, executed by Manhattan College to
Robert C. Weaver, as Secretary of Housing and Urban Development, recorded
in the office of said recording officer on January 6, 1967, in Book 168 of
Records, page 250, and

APPLICATION having also been made for refund of Four Thousand
Dollars, ($4,000), mortgage recording tax paid said recording officer at
recording of said instrument;

AND HEARING having been held before Samuel Lorvan, Hearing Officer,
designated as such by this Commission, on June 6, 1967, at the office of
the State Tax Commission at the State Office Building, 80 Centre Street,
New York, N. Y., and adjourned hearing having been seﬁ down for December 7,
1967, and the applicant having appeared by its attorneys, Broderick, Galway

& Vaccaro, Esgqs., Andrew V. Galway, Esq., of counsel; FHA appeared by

Samuel Lent, Esq., Regional Attorney and the City of New York appeared by
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J. Lee Ranken, Esq., its Corporation Counsel, Samuel K. Handel, Esq.,
Special Assistant Corporation Counsel, of counsel; and a report having been
made by said Hearing Officer

NOW THEREFORE after examination of the record, the proofs and
various documents submitted in the proceeding and the report of the hearing
officer, and after due deliberation, it is

DETERMINED BY THE COMMISSION

1. That said mortgage was not subject to the mortgage recording
tax imposed by Article Eleven of the Tax Law. |

2. That the recording officer of Bronx County erroneously col-
lected the sum of Four Thousand Dollars, ($4,000), as mortgage recording
tax thereon.

3. That the determination of the recording officer be and the
same hereby is cancelled and annulled.

ORDERED

(1) That G. Michael Morris, recording officer of Bronx County be,
and he hereby is authorized and directed to deduct the sum of Four Thousand
Dollars, ($4,000), from mortgage tax moneys in his hands or which shall
come to his hands and to refund said amount to Manhattan College. l

(2) That two certified copies of this order be mailed to the
recording officer of Bronx County, one of which he is directed to file with
the records of his office and the other with the treasurer of the City of

New York as a warrant for the disbursement.

ADOPTED MARCH 18, 1968 |
STATE TAX COMMISSION

N

\\\ ;fy

K
Nt g A -
Pres1dent )

}

( / ///,///,///( ////

Commi551oner 7/

?LLMV%AL (ﬂ pbﬂd?l//
,' ommissioner




STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BEFORE THE STATE TAX COMMISSION

L]
.

In the Matter of the Mortgage executed by

MANHATTAN COLLEGE
REPORT AND

to
H RECOMMENDATIONS

ROBERT C. WEAVER, AS SECRETARY OF
HOUSING AND URBAN DEVELOPMENT

This is an application by Manhattan College for refund of mortgage
recording tax of Four Thousand Dollars, ($4,000), paid to the recording of-
ficer of Bronx County on January 6, 1967, upon the recording of the mortgage
dated January k4, 1967, executed by the college to Robert C. Weaver, as \
Secretary of Housing and Urban Development, (hereinafter called TFHAT),

(No. 3).
Pursuant to notice served on the college, FHA, and the City of

New York, hearing was held before the undersigned as Hearing Officer on
June 6, 1967, (Nos. 13-18, 21), and notice was sent to said parties of ad-
journed hearing on December 7, 1967, (Nos. 33, 34). On the basis of the -
proofs submitted at the hearing, upon examination of the exhibits and re-
lated documentary evidence, I find:

1. On January 4, 1967, the college executed to FHA a mortgage
in the principal sum of $800,000 secured by certain real property in the
County of Bronx, City of New York. Said mortgage was récorded in the office
of the Register of the City of New York, County of Bronx, on January 6,
1967, in Book 168 of Records, page 250. Mortgage recording tax of $4,000
was paid at recording and entered under mortgage Serial Number BJ-4373,

Nos. 2, 6).
Said real property had previously beenowned by FHA and had

been sold to the college for the sum of $871,000, of which the college paid
to FHA cash to the extent of $71,000 and the mortgage for $800,000 secured

the balance of purchase money therefor, (No. 4).
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2. The mortgage, at recérding, constituted property of the United
States government and of its agency, the Department of Housing and Urban
Development.
3. Property of the United States government or of an agency
thereof cannot be subjected to a State imposed tax, such as the Mortgage
Recording Tax, unless immunity from taxation has been waived by Congress.
| 4. In the statutes relating to property of the United States
government held by its agency Federal Housing Administration, it is pro-
vided:
"Nothing in this subchapter shall be construed to ex-
empt any realbproperty acquired and held by the Commissioner
under this subchapter from taxation by any State or political
subdivision thereof, to the same extent, accofding to its
?alue as other real property is taxed." (USCA Tit. 12 Sec. 1714).
5, Federal waiver of immunity from taxation of its real property
owned in the name of FHA does not constitute waiver of immunity of a mort-
gage held by such agency because a mortgage in this State does not consti-
tute real property.
I recommend that order be adopted by the Commission determining
that tax was erroneously collected by the recording officer and granting

the application for refund.

4

7 '7/&

Dated January 22, 1968

SAMUEL LORVAN
Hearing Officer




