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TO: State Tax Comrizgion
FROM: Alfred Rubinstein, heariny Officer

SUBJECT: The HMatter of the Application of
Emeanuel L. de Lyra for Refund of
Hortrape Recording Taxes

A heariny on the above entitlied arplication was hels
before me on September 8, 1968 at 80 Centre Street, ftiew York,
dew York, Appearances and exhibita introduced were as noted
cn the stenopraphic transeript.

The issues involved (1) whether a paper recordsd in the
cffice of the Rerister of the City of ilew York, Hew York County,
en October 30, 1867 is a mortrage, and (2) if such parer is a
mortrage, whether it is exempt fros recordin, taxes as a sup-
plamantal mortia;e.

tn Oetober 30, 1987 the taxpaver offered for recording
in the Repister's office in New York County a paper datad Mav 11,
1956, described as an "apreement” (iLx. 5), hereinsfter referrad
to as the Tufaro arreement, and a puper described as an “aseione
rent® (Lx, i4%), between himself and one Frank J, Tufaro, The
recording officer demanded a recording tax of 8175 which was
pald under protest, Ho statement under oath, clairming sxemnticn
from the tax, was submitted or filed, Under the apreereant and
assignment Tufare bound himsel® to lend tc de Lyra sums not exe
ceading $36,0003 de Lyra was bound to pav interest at 5%3 and as
colliateral security de Lyre assirned te Tufaro all of his (de Lvra's)
right, title and interest in a certain zgreerent dated Hovember 6,
1947, hereinafter refarred to as the Anasae apreerent, relating to
a parcel of real proparty at 78-80 Wall Street, Haw York City,
record title of which was held in the name of Ananne Corporation,

The Anasae apgreement (LEx., %), executed hy the taxnayer,
Jare L. <¢e Lyra, Joseph L., de Lyra, Vincent de Lvra and Anaaae
Corvoratien, purrorted, among other thinps, to declare that although
title to the resgl »roperty at 78«80 Wall Street, HNew York City was
tield in the nare of Anasae Corporation, the actual interesta of the
parties was to be considered to be as co-adventurers, to the extant
of the percentayes get forth in the arreserent; that Immanuel de
Lyra's interest uag 30%; and that Lrmanuel de Lyvra was to recsiva
10% of the net profit derived from the future sale of the property
in consideration for services renderead by hi= "in behalf ~f the
joint venture," This agreement was recorded in the Zezistar's
office on January 28, 1966,
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Taxpaver contends that the Tufaroc arreement snd assipnment
(Lx, 5, 1i%) ware additional collateral sacurity for an existing
obligation in the sum of $35,000, previcusly secured by a mortgare,
herainafter referred to as the Virvin rmortrspe, dated “av 11, 1956
(Lx, 1), which wsas acknowled;ed on Mav &, 1957 and recorded in the
Kings County Rerister's office on May 4, 1957, coverinr real rroperty
at 118 Fenimore Street, lrooklvn, dew York, This mortpagse, in the
face amount of $35,000, was executad by Frank J, Tufara, as president
of Virvin Corporation, the mortpager, and naree Frank J, Tufaro and
Virginia Tufaro as mortpagees,

Taxpayer alleged that he cwned 100% of the stock of Virvin
and that he "was the corporation™ (Trans, p. 16)3 that additional
sung ware advanced under the Tufarc agrreemsnt dated May 11, 19886
(Ex. 5) to the extent of between $18,0880 and $20,000 (Trans, pp. 21,
32); and that the additional security was dewanded by Tufaroe bscause
the security of the mortgage had heccre impaired by a decline in the
value of the Brooklyn real property (Trane, p. 34),

In order teo detarnine whether the Tufarc ayreenent recorded
{etober 38, 1867 (Ex, $8) was properly taxed as a mortraye, it is
necessary to ascertain (1) whether such paper as recorded i{mposes
a iien on or affects the title to real propsrtv, as a mortgape is
defined in section 250 of Article 11 of the Tax Law, and (2) if {¢
{1 a mortgage, whetheér such mortrage is a susplemental one within
the rmeaning of section 255 of Article 11 of the Tax Law,

The Tufaro agreemant durported to create a security interest
in favor of Tufaroc of the taxpaver's interect under the Anacae apres-
rent, in the Wall Street property, The Anasse arreament craated
interests in favor of the taxpaver consisting of (1) fee interest
of 30%, (2) unliquidated interast of 103 of the net rrofits to bs
derived from a future sale of the prerises, and (3) an option to
rent 30% of the floor area of the building at $1,50 rer square foet,

“hethsr it be conaidered a deed, or rmortgage cr hoth, for
the purposes of this procesding, the Anasae apreerent dated November 6,
1947 was 2 recorded lien as far as the realty was concerned, Taxpayer
testified (Trans, j;ine 35-40) that such nanar was recorded to protect
his interesta; that such recording created an encumbrance on the real
propartyvy and that Anasae was thereby nravented from conveying the
realty without taxpaver'’s consent, %ee, also, tawxpaver's contentions
in his letters (Ex, 2, 6, 9), where he considers the Anasae agreerent
Fi! iiaﬁ'

It appears that at the time of recordiny the Anasae apreament
noriiase recording taxes mizht have been irpoesed in an amount to be
determined under gsection 256 of Article 11 of the Tax Law, relating



to mortpages for indefinite amounts or contract obligations, While
the precise issue of impesition of such tax on the Anasae azreement
is net before the Commission on this rroceeding, the nature of the
paper, as a conveyance, is, The Anasase agrsemant encumbers the
realtv and contains elements both of a deed and a mortpane, Taxe-
paver's interasts in the real rroperty at 78«80 Wall Street created
thereby were agsirsned, as security for indebtedness, under the Tufaro
agreement, I am, tharefore, of the opinion that the Anasae agreement,
whether a dead or a mortgapge, is a convevancej and that the Tufaro
agreement, imposing a lien affectin; the title to real property, as
security for an indebtedness, is & mortpare within the definition
contained in section 250 of Article 11 of the Tax Law,

The guestion of whether the Tufaro arreement is exsmpt from
recording taxes ac a supplemental mortpaze requires consideration of
saction 255 of Article 1l of the Tax Law, which, in substance, provides
that where 3 tax has heen paid on recerd{nv of an instrument which
imposes a llen on real property as security for indebtedness, any
supplemental instrument which censtitutes additional securitvy for
the same indebtedness is exerpt from mortgaze recording taxes,
provided a statement under ocath of the facts on which the exemption
is claimed shall be filed with the recording officer at the ssme time
a8 the recording of the supplemental mortsaje, The taxpayer contends
that the Tufaro agreement is additional securitv for the pre-existing
indebtedness secured by the Virvin wortzace (Ix, 1), and testified
(Trans, pps 11,3%) that Tufaro had lent him, in the corporate name
of Virvin, $35,000 and taken back a2 mortyage on the 3Brooklyn property;
that "as time went by" Tufarc Lecame insecure and requested additional
collateral; that the taxpayer then executed the Tufaro agreement,
Inasmuch as the Yirvin mortsare and the Tufare arreement were both
executed on the same day, ey 11, 1956, by the different partiaes,
and neither refers to the other, and considering that the Virvin
mortgapge presumably secures an indebtedness incurred concurrently
with its execution while the Tufaro acreerment contemplates future
advances, it is ny opinion that the Tufare agreerent is not a
supplemental mortgare piven as additional security for the indebted-
ness secured by the Virvin mortsace within the meaning of section 255
of Article 11 of the Tax lLaw,

I am of the further opinion that even {f the Tufaroc apreerment
was intended to be supplemental to the Virvin mortgare, no exemntion
from mortgare recording taxes mav be allowed, as no statement under
cath, on which the cleim for exemption was based, was filed at the
time of recording, as required iy section 255 of Article 11 of the
Tax Lawe. In fact, the Tufare asreerent rmakes no reference to the
Virvin mortgage at 21ll, nor to the indebtedness secured thereby,
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A mortipage may not qualify for exermption unless the
indebtednass secured thereby is the sawe indebtedness secured Dy
a prior existing recorded mortpape, Vhile the identity of the
parties may be different (such differences must be explained),
and the instrument may impose z lien on other or additional pro-
nerty, and changes in terms and conditions may be effected,
nevertheless, as long as no new indebtedness is created, the
mortrage is supplemental, Suffolk County Federal Savinps and
Loan Assocliation v. Bragalini, Y ; Vat ark and
TEIh Ttreet Lorporation v, Ltate Tax CommissYon, 205 N. Ye 1733
any V. otate rlax Commission, 2u4

Feopie ax reél, tanner Land LCom
m. %. 1593 Brodsky V. HUrDny,
Matter of FITth Avenue Lorporation v,
ere 15 no evidence here, however,
the Tufaroc acreement is the same indebtedness secured by the
Virvin mortgage.

ativd. .
Bragélini, 4 AD 24 387,

48 no martpage recording taxes were paid at the time of
recording of the Anasae apreerent, which created, amone other
things, fee and leasehold interests in the taxpayer, which he
encurbered by the Tufaroc apreement, as well as a lien to securs
navment for his services, it is unnecessary to consider whether
the Tufaro agreement was supplemental to the Anasas apreement,
or whether the Anasae agreement is, in fact, a mortgage,

The attention of the Tax Commission is directed to the
fact, as previously noted, that the Anasae a;reement might,
nossibly, have been subject to mortgage recording taxes pursuant
to section 256 of Article 1l of the Tax Law. It should also be
noted that while the Tufaro agreerment was held subject to a tax
based on principal indebtadness of $35,000, the taxpaver testified
(Trans. pp. 20~21, 39-43) that additicnal gums wers advanced, in
excess of the principal indebtedness, on that security, These
questions are not, however, involved in thie application for
refund,

Accordingly, I am of the opinficn that the Tufarc apreement,
recorded in the office of the Peciater of the City of Hew York on
Detober 30, 1967 was a mortpage within the meaning of section 250
of firticle 11 of the Tax Lawj that such mortgage was not supplemental
within the meaning of section 255 of Article 11 of the Tax Lawj and
that the taxpaver's applicatien for refund should be denied,

The determination of the Tax Commission should be substantially
in the form submitted herewith,.

/s/ LLFRED RUBINSTEIN
Nearing OUTTicer

ARinn
Octobex 30, 1968



STATE OF NIM YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION 1
or :
EMGANUEL L. de LYRA '
FOR RIFUND OF MORTOAGK RECORDING TAXES 1
INPOSED UNDER ARTICLE 11 OF THE TAX LAV
VITH RESPECT 70 REAL PROPERTY SITUATED 1
IN THX CITY GF NEV YORX
|
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Esmanuel L. de Lyrs having filed an application for
refund of mortgage recording taxes imposed under Article 11 of
the Tax Law with respect to real property situated in the City
of New York, and s hesring having been held befors Alfred
Rubinstein, Hearing Officer of tho Department of Texation and
Finance, at 80 Centre Street, New York, New York, on September 8,
1968, at which hearing the taxpayer appeared in person, and the
satter having been duly examined and considered,

The State Tax Commission hereby finds:

(1) That the taxpayer, Esmanuel L. de lyra, and Jane L,
de Lyrs, Joseph L. de Lyrs, Vinaent de Lyve and Anasss Corporation,
a domestic corporation, entered into a written agresment on
November 6, 1947 under which, among other provisions, it was
declared that the parties were co-adventurers, who had purchased
real property at 78«50 Wall Street, in the City and State of New
York, taking title in the name of Anasae Corporation; that the
interests of the parties in the realty were stated to be 308 in
Esmanuel L. de lyra and the balancs in the varying percentages in
the other individuals; that as and for considerstion for services
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rendered and to be rendered to the joint venturs, 10§ of the
profits to be realired on any future sale of the realty were

to be paid to Emmenuel L. de lyra at the time of such salej

that Emmanuel L. de Lyra was granted an option to lease &

certain stated portion of the realty for a stated term of years

st a stated rental; that on Januery 28, 19656 the agressent was
recorded in the office of the Regilstsr of the City of New York,
Hew York County, at L. 13, p. 98, without payment of any recording
taxes,

(2) That on Nay 11, 1956 & mortgage was executed by
Virvin Corporation, a domestic corporation, as mertgagor, in
favor of Prank J. Tufarc and Virginia Tufaro as mortgageses,
covering realty at 118 Fenimore Street, Brooklyn, New York, as
security for indedtedness in the sum of $35,000; that Frank J.
Tufaro signed and acknowledged such mortgage as president of
Virvin Corporation, the mortgagor; that such sortgage sskes no
reference to Emmanuel L. de Lyra or the T0-B0 VWall Etrest premiges;
that such mortgege was recorded in the office of the Reglster of
the City of New York, Kings County, on May &, 1957 &t L. 11386,

p. 303, on payment of recording taxes of $175.

(3) 7That on May 11, 1956 a paper descrided as an sgreement
was executed by Emmanuel L. de Lyrs end Frank J. qu. under
which Frank J. Tufaro agreed to make losns to Emmanuel L. de lyra
in advances not to exceed $35,000 in the aggregate, at interest
of 6%; that as security for such loans Essanuel L. de Lyre assigned
to Frank J. Tafaro all of his (de Lyra's) right, title and interest
in the agreemsnt made with other parties named de lyrs and Anasse
Corporation on November 6§, 19A7 relating to the reslty situated at
78-80 Wall Street, New York, New York; that such agreement between
Emmanuel L. de Lyrs and Frank J. Tufaro contained no reference to
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sny other indebtedness, or to Virvin Corporation or the mortgage
exscuted by Virvin Corporation on the same dayj that on October 30,
1967 Emmanuel L. de Lyra offered the sgreement executed by him and
Frank J. Tufsro for recording in the office of the Register of
the City of New York, New York County; that m City Register

at that time demanded recording taxes of $175 which were pald by
the taxpaysr under protest, claiming an sxemption; that no state~
ment under oath of the fects on which such claim of exemption

was based was filed with the recording officer at the time of
recording; that the agresment was recorded on October 30, 1967,

at L. 236, p. 322.

(2) That the agreement made by the taxpayer and other
parties named de Lyra and Anssae Corporation on November 6, 19NT
was a conveyance of real property which imposed & 1lien on or
arfected the title to resl property situated at 78-80 Wall fitreet,
Rew York, Rew York; that the agresment made batween the taxpayer
and Frank J. Tufaro on May 11, 1956 and recorded om Octoder 30,
1967 imposed a lien on or affected the title of taxpayer's iaterest
in the real property situated at 78-80 Wall Strest, New York, New
York, as security for indebtedness to be ilncurred; that the
mortgage executed May 11, 1956 by Virvin Corporstion to Praak J.
Tufaro and Virginis Tufarc, recorded on May &, 1957 was given as
sscurity for existing indedtednsss owed by Virvin Corporation to
Frank J. Tufaro and Virginia Tufaros that the sgreement made by
and between taxpayer and Frank J. Tufarc dated May 11, 1956 and
the mortgage msde by Virvin Corporsticn to Frenk J. Tufaro and
Virginia Tufaro dated May 11, 1956 related, respectively, to
separate and different indedtedness.
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Based upon the foregoing findings and all of the svidemte
pressnted herein, the State Tax Commission hershy

DETERMINES

(A) That the agreement made by Emmenuel L. de Lyrs, Jane L.
de Lyrs, Joseph L. de Lyrs, Vincent de Lyra and Anasas Corporation
on Boveaber 6, 1647 and recorded in the office of the Register of
the City of New York, NHew York County, on January 28, 1966 was a
cenveyance of and affected the title to real property, and vested
an interest in the real property situated at 78-80 ¥Wall Btreet,
Bsw York, New York, in Emsanuel L. de Lyra (Fioding 1).

{B) Tnat the agreenemt made by Emmenuel L. de Lyrs and
Frank J. Tufarc on May 11, 1956 and recorded in the office of the
Register of the City of New York, New York County, on October 30,
1967 imposed a 1ien on or saffected the title to real property;
that such agreement was executed as security for indedtedness
{(Finding 3); that such agreement was & mortgage as defined in
section 250 of the Tax Law, )

(C) That the agresment made by Ermmanuel L. de lyrs and
Frank J. Tufaro on May 11, 1996 and recorded in the office of the
Regluter of the City of New York, Hew York County, on October 30,
1967 was not additicnal security for any indedbtedness previcusly
secured by & mortgege on whlch recording taxes were paid; thet,
farthersore, at the time of recording of such sgresment no state-
ment under cath of the facts on which a ¢laim for exemption was
based was filed with the recording officer; that such agreemsnt was
not & supplemental mortgage within the meaning of section 355 of
the Tax law,
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(D) 2Thet, accordingly, the determination of the recording
efficer that mortgage recording taxes were due and payable was
correct; and that the spplication of Ecmanuel L. de Lyrs for
refund of mortgage recording taxes be and the same is hereby denied.

9
DATED: Albany, Mew York this 8th dsy of January » 1968,

ETATE TAX COMMIBAION

/s/ JCSEPH H. MURPHY

/s/ /.. BRUCE MgNLEY




