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‘ MEMORANDUM J 7 gy
TO: State Tax “ommiseion
FROM: E. 5. Best, Comsel
SUBJECT: In the Matter of the Mortgage

executed by Corlind Holding
Corporation to &mall Business
Administration

The above natter concerns a mortgage executed by Corlind
Holding Corporction to the Small Business Administrastion. Mortgage
recording tax wvas demanded by a recording officer und paid at the
time of the recording, Refmd of snch tax is now sought.

In my letters of September 18, 1964 ts Comsel to the
Reglster of the City of ¥ew York and éo the Reglonal Counsel for
the Emall Business Aduinistration, T expressed my opinton that
mortgages made to the Small Business Administration and mortgeges
made to a lending institution, in which the &mall Bnsiness Admine
istration hos a partioirating interest, are exempt rrom the mort-
gage recording tax to the extent or the participating interest of
the fmall Bneiness Administration. Coples of snch lettere are
hereto attached.

hecordingly, the propoted ovrder has been prepared for your
signatwe granting the raelie’” requested by the applicant, If you
agree, kindly sign the same and roturn the rile to the Lav Bureau
for further rrocessing,

Counsel

FVDidv
o,
March 28, 1968
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In my opinion, such a mortpnra 1s exempt from tax to
the extent of tha SPA's internest thernin, provided 1ts owner-
ship of a participating interast in the mortrnsge 1s sufficiently
ostablished, Thim s in nccord with an opinion of the Attorney
Goneral (193w Op. Atty, Gen, 189) doaling with mortgages ovnad
by the Reconstruction Finnnce GCorporation but executed to its
pominees. JIn that opinicn, the Attorney Generesl seid:

"It {a the fact of ownership, rather than the
name appearing upon the mortgage instrument,
that determines the question,”

I taliovse the aame principle applies here,

However, 1 do not believe examption can be astablished
by marely 1nc1uding in the mortgnre n paragraph suuch as you
gurreat, Since the mortgape ia signod only by the borrower,
auch a parasraph would be meroly o statement by him a3 to the
participation of the BBA. Instead, 1 believe there should be
submitted to the racordinpg officer an affidavit by an officer
of the SBA showing that the SBA, {mmediately upon exocution and
delivery of the mortgage, poassases A participation interest
therein to the extent of its share of the mortgage loan (the

“amount being stated) and that the mortgage vas exeoutsd to the

psrticipating hank meraly for convenience., This is also 4in

accordance with the opinion of the Attorney General sited above.’

Yery truly yours,

1

: ' EDWARD B, BEST

~ Couasel

7X:RB




- taxation., Iad Congress intended the £PA to be subject to state

ty in their possession,

“ordinarily paid by the mortgagor rather

. 0f the Attorney Oeneral, 1956, page 26.

September 18, 19¢»

. ' )
femuel K, Handel, Raq, . ’
Councel

Register of the City of Nev York
Hall of Records .

3! Chamders Gtreed

New York 7, N, Y,

Dear Mr, Handel;

Mr, Lorvan of this Department has referred to me your
letter of August 24 expressing the opinion that mortgeges given

to the Bmalil Business Administration are not exempt from mortgage
recording tax,

Fnelosed for your Information 18 copy of s lettar ] am .
sending to Mr, Epinelli, Nenionel Counseal to the EBAy in which
you will note I have expressed & contrary opinion, .

n tax may be found in or
»3.C, 646, which provides that EBA mortgarea
shall not tpke priority over sntecedent real property tox liens,
However, this ig 4 very narrovly limited submirsion to local

toxos penernlly, it seems clear the statute would have included
somothing 11ke 28 U.s.C, 959 (b)y imposing lisbility for state
taxes on Federal court receivers and trustees who operate propege

You also urge that the mortrage recording tax is
than the mortagee and :
that, even if tho SBA {s exempt, it cannot cleim exemption for ‘ '
the benefit of » mortgagor who heas agreed to pay the tex. 6&ub-
stantially the snme contention was rejected in pitt n Hom

Ownors! Corporntion, 308 U, 8. 21, Bee, also, Informal Opinions

Your letter als0 suggests that although 6BA 1s o governs ;;
mentsl agency, itg participation in loens te private dusiness ¢
the exercise of a prepristary rether than a governmentel funetion,

Lt . {
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In the Matter of the Mortgage executed by
CORLIND HOLDING CORPORATION

to SxbgR
SMALL BUSINESS ADMINISTRATION

A petition having been filed by Corlind Holding Corpore~
tion for review of the determination of the resording officer of
Queens County imposing mortgage recording tax in the amount of
One Thousand Pifty Dollars, (§1,050), and additional tax under
Section 258 of the Tax law of Thres Hundred Fifty-seven Dollars
($357), total One Thousand Four Hundred Seven Dollars (41,407),
paid to the recording officer of Quesns County on April 21, 1966,
won the mortgage dated Septemder 15, 1960, sxecuted by Corlind
Holding Corporation to Small Business Administration, an ageney
duly created under and by virtue of an Ast of Congress, which
mortgage was recorded in the office of said recording officer on
September 20, 1960, in Book 7769 of Mortgages Page 261, and

APPLICATION having alsc bdeen made for refund of One Theusand
Your Bundred Ssven Dollars, (§1,407), mortgage recording tax paid
88 aforesaid;

AND HEARING having been held befors Samusl Lorvan, Hearing
Officer, designated as such by this Commission, on December 6, 1967,
at the office of the State Tax Commission at the State Office
Building, 80 Centre Strest, New York, New York, and the spplisant
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having sppeared by its attorneys, Freeman & Kyman, Reqs., Nareld
Ryman, Esq. of counsel; Small Business Administration appesared

by Robart M. Morgenthau, United States Attorney for the Southemn
District of New York, Brian J. Gallagher, Esq., Assistant United
States Attornay, of counsel; and the City of New York sppeared by

J. lee Rankin, Esq., its Corporation Counsel, Samusl K. Handel, Bsq.,
Special Assistant Corporation Counsel, of counsel; and a report
having besn made by saiéd Hearing Officer

ROW THEREFORE after examination of the record, the proofs
and various documents submitted in the procesding and after due
deliberation, it is heredy found

(1) That on Septexber 17, 1959 the Small Business Admninis.
tration authorised a loan to Acme Venetian Hlind and Window Shade
Corp. in the amount of $250,000,.00 on the guarsanty of the loan by
Corlind Holding Corporation and others.

(2) That on August 29, 1960 to induce the Small Business
Administration to loan $210,000.00 to the Acme Venetian Blind and
Window Shade Corp., & loan agreemsnt was sxecuted by the Corlind
Holding Corporation and others by the terms of which it guaranteed
to reimburse the Small Business Administration for all expenses in-
curred in connection with the making and the administration of ths
loan,

(3) That on September 15, 1960 to induce the Small Business
Adminigtration to make a loan of $210,000.00 to the Acme Venstisn
Blind and Window Shade Corp., the Corlind Holding Corporation
sxecuted a guarantee that the amount of the said loan and intsrest
will be paid when due and simultaneocusly therewith the Corlind
Holding Corporation executed a mortgage to the Small BDusiness
AMnzinistration on its property located in the Borough and County
of Quesns in the City of New York as security for the loan.
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(%) that on Ssptember 15, 1560, the Acme Venstian Blind
and Window Shade Corporation executed and delivered its note for
$210,000.00 to the Small Business Administration.

(5) On September 20, 1960, the mortgage axecuted by
Corlind Holding Corporation to the Small Business Administration was
recorded in the office of the Register of the City of New York,
County of Queens in Brooklyn, in Book 7769 of mortgages, at page
261; that no mortgage recording tax was paid on recording.

(6) That on April 21, 1966 a satisfaction of the morSgage
was delivered to the acting Register of the City of New York and
that on presentation of the satisfaction, the sald acting Register
refused to accept or to record the satisfaction of the mortgage
without the payment of mortgeage recording tax and sdditional tax
claimed to be due; that mortgage recording tax of $1,050.00 and
additional tax provided for under Section 258 of the Tax lLaw in
the amount of $357.00, totaling $1,807.00, was paid to the Recording
0fficer under protest.

Based upon the foregoing findings and all of the evidence
presented herein, the State Tax Commission heredy

DETERMINES:

1. That said mortgage was not subjeot to the mortgage
recording tax imposed by Article Eleven of the Tax Law.

2. That the recording officer of Quesns County erronsously
collected the sum of One Thousand Four Hundred Seven Dollars,
($1,507), as mortgage recording tax thereon.

3. That the determination of the recording officer %
and the same haredy is cancelled and annulled and it is heredy

ORDERED

(A) That Samuel X, Hsndel, recording officer of Queens
County be, and he hereby is authorized and directed to dedwst the
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suz of One Thousand Four Hundred Seven Dollars, ($1,407), from
mortgage tax moneys in his hands or which shall come to his
hands and to refund said amount to Corlind Holding Corporation.

(B) That two certified copies of this order be mailed
to the recording officer of Queens County, one of which he is directed
to file with the records of his office and the other with the
treasuger of the City of New York as a warrant for the disburseaent.

DATED: Albany, New York on this 1st day of May s 1968,

STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY

/s/ A. BRUCE MANLEY
“CORNIEToRR

/s/ SAMUEL E. LEPLER

CORRIEEIONEN




