L 9 (6-65) P . N S

| BUREAU OF LAW /. 7 o d iy T
, : MEMORANDUM ’ o
‘ e .’ . } e - ’ S %ﬁ'l-r S—
TO: Commissioners Murphy, Macduff and Conlon
FROM:

B. K. Bast, Counsel

SUBJECT: 1 ¢he Matter of the Instrument
executed by Atlantic Cement
Company, Inc. to the Prudential
Insursnce Company of America

The issue involved in this matter is whether an
instrument designated an "indenture of conveyance of Atlantic
production payment” is & mortgage which secured a principal
debt or obligation.

The petitioner, Atlantic Cement Cospany, Inc. (herein-
after referred to as Atiantic) executed and delivered the

instrument in guestion dated 22, 1968 to the Prudential
Insurance Company (hereinafter referred to as Prudential) which
was subsequently recorded in the Albany County Clerk's e.

Prudentisl delivered $8,000,000 to Atlantic on receipt of the
instrument. No tax was pus.ﬁ on the recording of the instrument
but & marginal notation was placed on the recorded conveyance

by the Albany County Clerk that & rec tax of $40,000 plus
additional tax or interest was considered in respect to the
instrusent. |
It is the opinion of the het officer that the
instrunent es & lien upon and affects the title to real

property in the form of limestone in the ground as security for
the repayment of indebtedness and is a mortgage within the
meaning of section 250 of the Tax law.

The instrument conveyed as a production payment an
undivided 70 percent of nlo:{cm together with an easement of
ingress and egress. The mechanics of W&WMM zxmt,
as explained by Atlantic's president, is t Prudent

purchased an undivided interest of minerals in place and paid
the seller in sdvance for them. The production payment is to
be discharged by a payment of a specified amount per ton for
minerals used or otherwise sold dy Atlantic. The undischarged
amount of the production pa t 48 to be increased from time
to time by smounts equivalent to interest on the undisc od
balance and certain expenses. The formula for discharge

the production payment in the instant matter is arranged so
that it will be discharged within four yesrs barring unforeseen
market conditions.

The instmument gorgﬂdu that Prudential is to receive
repayment of the $8,000,

in monthly installments computed




-

wpon limestons used by Atlan plus an "incremental scerual”
computed at the rate of 5 5/8 percent per annum on the ,
undischarged amount of the production payment and reimbuvsesent
for taxes and costs paid by Prudential when such taxes and costs
are not duly paid by Atlantic. The payment to Prudensial is to

be free and clear of all mining expenses which are to be dorn by
Atiantic. In event that the full amount of the incremental
sccrual 18 not peid when due, the unpaid balance of it is added

to and becomes & part of the undischarged amount of the production
payment together with any other amount to which Prudential is
entitled and which is not received by it and thereafter incremental
sccrusls are to be computed thereon. All taxes on the property are
to be paid by Atlantic and if Aslantic does not pay them Prudential
is permitted to pay them,

Atlantic agreed to contimously mine the limestone subject
tomeroducumgwmt at its own expense and $o pay Prudens:
specified amounts for limestons taken and introduced into 1ts kilns
in the manufacture of cement products the previous month.
Atlantic can sell the limestone to anyone without the consent of
Prudential but in that event Prudential is to receive the tetal
proceeds of the sale. Prudentisl had the right to sell limestons
and receive 100 percent of the proceeds of the sale subject to any
existing contracts for its sale by Atlantic wpon giving Atlantic
90 days notice of its intent to do so. Unless At e defaulss
in the performance of covenants, Atlantic is to de the sole
operstor of the limestone quarry and Prudential has no ¢ to
go upon the property except for inspection purposes. ential's
rights and interest in the limestons terminate when the gﬁuﬁm
payment is discharged. Prudential acquired an interest in an
estimated 470 million tons of limestons. It was also estimated
that the repurchase of and payment for less than 11 million tons
of limestone by Atlantic would discharge and terminate the pro-
duction payment. Upon default by Atlantic of any of its covenants
for 30 days Prudential has the option, in addition to all other
vemedies available to it in law and equity to enforce the covenants
to receive pa t from any purchaser of the limestone in the amount
attridbutadle to Atlantic's interest in it. In addition, expenses
incurred to enforce the covenants and costs, expenses or
mlmmmmmtmm.cndmmmu&utmd
the instrument and which Prudential shall be reiwbdbursed te
Prudential out of the limestone attribdutadle to Atlantic's interest
in it with interest at the rete of 6 percent per snmum. Prudential's
rights under the instrument terminate and the production payment 1is
discharged when it has received the full samoun specified in the

instrument.
Documentary stamps in payment of the Pedersl tax on
con os of real prope were affixed to the instrument and

cance + The holders of other obligations of Atlantic
consented to the execution of the instrument. The purpose of



Aslantic in arrangement with wmnm
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The taxpayer contended that the instrument was
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WMu until Prudential realized §8 »000 plus the incremental

scerual. It argued that the instrument was not & security instrument

and that it was not the : the parties o it that i% be

such, It claimed that (1) there was no p WM&&

2) that the fratrument does nes ¢ mm o or s in 3

3) that there was no ob) uanhyA the s
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the limestons sterminated 1‘ m

uuarmmmmmrrwmtmm«ef tax deductions £
losses sustained by Aslsntic in prior years; c.z Mumuc m
the amount transaction as 48 Pederal ine

realized on the 4
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treated the transaction as & purchase of mine rrwam; mz:ut
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that Departuen inconsissent with & or
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is not um)mtvcntua ehnmtcrmmmmt thers is no

‘alone for m that there be no n ity on
m mt the mortgagor. (mxm m, m
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mtwo. Section gs.hsﬁl-l(,lr:r the Ped gwu atar

Tax Regulations provides, in as tanm;
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amﬁmw 'mny* u not controlled by the
@efinition of scope of that texm under state
law. fState lav determines the charecter of

— "ft; Fe! w the titione® 56 i ATk

the transaction was a sale of limestone and not & ’ ;
et case involved the question of an applicstien of
taxes. PFarther the facts in that case clearly

income
aunmx.mmmmmwnm

280 App. Mv.-wa 1s suthority for its position SARG 06
tax cannot bs applied in the present case. NW
involves & sale and leaseback of real property. wetion
there was held not to constitute a of real sine
the lease payments did not reduce the cost eof It
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The m:lerm contention that its intent %o um a
nortgage because 1t was prohidited by covenants in its
thtimwmwumﬂmmgnmw tn:lau
?M&MW@WM&” ligess to the iLmatant
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Taxpayer's contention that the hearing officer's posision
ummumummmmmnmmu the Alpha
Portiand Cement Company is without weris.

It that the Portland Cement m
axecuted and wma to Mmmtim an instrument ated
"Gonveyance of m e Production Payments” which m |

m!z;m mmmmm&:mum«”
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with scsumulated s.” The instrunent was held to be &
rbag:mm,jw to the mortgage tax to the extent that
mummdhyumrmmorm located
in the State. Bual was a ial purpose corporation which
served only a&s a medium of financing. nma 1ated
that Bmal would borrow most or sll of the price of pro-
“f..::w these > %mmmwg." ae
] or ass or
tltotho Nanhatten Bank. tter
mummtmmmumnmwmnm . IP 4t
could be deemed & mortgage and not an assignment of the existing
mortgage, it was at most & mortgage of the production

ondl propsrty and not subjeet to regord tax,
WWW& Div. 453 areid 278 K. Y. 563.
In sunmary xumwuwmmmxm

that the instrument o,ﬂiehum

o: w.omowmpmm for poyment of interest at the

scuring t
dedt or obligation, There is a provision for a defeassnce of
Prudential's interest in the limestone. Atlantic retained
mimottluprmﬂymdmmumw all taxes on
g i mmmurwmmmu the transaction
finaneing for Atlantic which it needed in

177 Kan, 281, 279
whare

the statu definitions of "Real %y" and w.' are
sinilar to ir definitions under ion 250 of the law.
A copy of that decision is attached hersto.

agree with me, please 8 the order and return
ths entire 1‘1{:“ to the law lm:m for disposition.

/s/ E. H. BEST
PWDiac
e,

Septemder 22, 1967



STATE OF NEW YORK

DEPARTWMENT OF TAXATION AND FINANCE

i
BAFORE THE STATZ TAX POlwwSolOI
i

Case No.

e
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the Fatter of the Instrument executed by

ATLANTIC CEMENT COMPANY, INC.

.

0 |

e

PRUDENTIAL INSURANCE COMPANY

A PROCEEDING having been instituted pursuant to Section 251
of the Tax Law to review the act of the recording officer of Albany
County in recording the instrument called "Indenture of Conveyance of
Atlantic Production Payment', dated January 22, 19564, executed by

o
RNV
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ntic Cement Company, Inc., hereinafter called ”Atléntic“, to
Prudential Insurance Company, hereinafter called "Prudential, the de-
termination of the recording officer, if eny, and the application of
Lrticle Eleven of the Tax Law thereto; said instrument having been re-

corded in the office of the recording officer of Albany County on Janu-

D>

ary 22, 1964, in Book 1782 of Deeds, at page LO67; and *

PURSUANT TO NOTICZ duly given, hearing having been helid be-
fore Semusl Lorvan, Hearing Cfficer, designated as such by this Commis-
sion, at the office of the State Tax Commission, State Office Building,
0 Centre Street, New York, New York, on May 11 and 12, 1966, and
Atlantic having appeared by Sulliven & Cromwell, Esqs.,‘(Kenﬁyl K.

ionroe, Esq., of counsel), and Delraff, Foy, Conway & Holt-Harris,

Esgs., {(John T. DeGraff, Esg., of counsel), and Prudgntial having ap-~

neared by Donald G. Schenk, Esq., its Associate General Solicitor;

“

and a repvort having been made by said Hearing Officer;’

HOW THEREFORE after examination of the record, the proofs

Oxnaed,
iy
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and various documents submitted in the proceeding and the revort of
the Hearing Officer and after due deliberation, it is

DETERMINED BY THE CCHKISSION

LBy

(1) The revort of the Hearing Officer dated July 5, 1967,

¥
be and the same hereby is adopted.
(2) The determination of the recording officer of Albany
County made at recording be and the same hereby is cancelled and
annulled.
(3) The instrument called "Indenture of Conveyance of
Atlantic Production Payment™, dated January 2é, 196L, imposes a lien

upon and affects the title to resl proverty in the form of limestone

in the ground as security for the revayment of indebtedness and the

performance of contract obligations in connection therewith, and is a
mortgage of real property within the meaning of Section 250 of the Tax

law.

(4) Said instrument was subject at recording to mortgage
recording tax of 540,000 computed -pursuant to provisions of Section 253
upon meximum principal indebtedness in the amount of $8,000,000 secured
thereby; and that additional tax is due pursuant to Section 258, computed
thereon at the rate of one helf per cént per ﬁonth or fraction of 2

month from the date of record to the date of payment of the fax.

ADOPTED September 29, 1967
STATE TAX COMMISSICN

‘ President

Y R, Do i
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~7 Commissioner
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Commissioner




