
STATE OF NEhI YORK

STATE TAX COMI"IISSION

In the Matter of the Petition
o f

Philip G. Ludwig

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Gift Tax under
Article 26A of the Tax Law for the Period 1978 -
1 9 8 1 .

and by depositing sane enclosed
post office under the excl_usive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
9th day of November, 1984.

AFFIDAVIT OF MAIIII{G

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last knosn address

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mail upon Philip G. ludwig, the petitiooer in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Philip G. Ludwig
LL2-20 72nd Dr.
Forest l l i l ls,  NY 11375

rized to ster oa
pursuant to Tax Law sect ior l  714



STATE OF NEW YORK

STATE TAX COU!{ISSIOil

the llatter

Philip

titionof
o f
G . Ludwig

ATT'IOAVI? OF }IAIIING
for Redeternioatlon of a Deficiency or Revisiou
of a Deteruination or Refund of Gift Tax uoder
Article 26A of the Tax taw for the Period 1978 -
1981 .

State of New York I
s6 .  :

County of Albaay ]

David Parchuck, being duly sworn, deposer and says that be is an employee
of the State Tax Cosmieeion, that he is over 18 years of age, and that on the
9th day of fovenber, 1984, he senred the withln notice of Decision by certified
nail upon David S. Rhine, the represetrtat.ive of the petitioner in the within
proceeding, by eaelosing a true copy thereof iu a securely sealed postpaid
wrapper addressed as foll-ows:

David S. Rhine
Scidman & Seidnan
15 Colunbus Circle
l{ew York, $f 10023

and by deposlting same eoclosed in e postpaid properly addresspd wrapper in a
post. office undef the exclusive care and custody of the United States Postal
$ervice within thc State of l{ew York.

Tbat deponent further sayr that the said addressee is the representative
of the petitioqer herein and that the address set forth on said wrapper is tbe
last known address of the rapresentetive of the Betitioner.

$worn to before ne this
9th day of November, 1984.

pursuent to Tax f,aw section 174



STATE OF NEW YORK
STATE TAX COfI4MISSION

ALBANY, NEW YORK '12227

Novenber 9, 1984

Philip G. Ludwig
fi2-20 72nd Dr.
Forest fiills, l{Y 11375

Dear ltr. Ludwig:

P1ease take notice of the Decisioa of the State Tax Corrpnis$ion enclosed
herewith.

You have now exhausted your right of revfey at the adninistrative level.
Pursuant to section(s) 590 & 1007 of the Tax Law, a proceeding in court to
review aa adveree decision by the State tar Comissioa may be instituted oaly
under Article 78 of the Civil Practice Law and Rules, aod nuot be comenced in
the Suptedte Court of the State of New Yotkr Albany County, withio /r nonthe from
the date of this notice,

Inquirie* concerniog tbe conputation of trfi due or refund altroqsed i.n accordance
with tbis decision nay be addrersed to:

NYS X}ept. Taxation and Finance
Law Bureau - Litigatlon Unit
Building f9, State Ceopus
Albany, l{ew York 12227
Phone lt (518) 457-2070

Very truly yours,

STATE TAI( COI{IIISSION

cc: Petit ioner's Represetrtat ive
David S. Rtrine
Seidman & Seidnan
15 Columbus Circl-e
l,trew York, IIY 10023
Taxiag Bureaur s f,eprescntative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

PHILIP G. LUDI^IIG

for Redeterminatlon of a Deflciency or for
Refund of Gift Tax under Article 26-A of the
Tax Law for the Period 1978 through 1981.

DECISION

Petitioner, Phillp G. Ludwlg, IL2-2O 72nd DrLve, Forest Hlll-s, New York,

LI375, filed a pet,ttlon for redeterminatlon of a deflciency or for refund of

gift tax under Article 26-A, of the Tax Law for the period 1978 through f981.

(F l1e  No.  38498)

A fornal hearlng was hel-d before Dennis M. GaLliher, Hearlng Offlcer' at

the offices of the State Tax Coumission, Two Worl-d Trade Center, New York,

New York on March 20, 1984 at 1:20 p.n.,  wlth al l  documents to be submitted by

l4ay 1, 1984. Petltj-oner appeared by Seldnan & Seidman, CPArs (Davld S. Rhlne'

CPA). The Audlt Division appeared by John P. Dugan, Esq. (Irwin A. LeWr Esq. '

of  counsel) .

ISSUE

I,Ihether there existed reasonable cause for petitionerrs failure to have

tlnely filed certain glft tax returns during the periods at lssue, thereby

warranting cancellati-on of penalties asserted against petltioner for such late

f l1lng.

FINDINGS OF FACT

1. Petitioner, Phillp G. Ludwig, by hls accountants' Seidnan & Seidman,

CPA!s, fil-ed New York State Resldent Quarterly Gift Tax Returns (forns TP-400)

for each of the quarterl-y perlods ended December 1978' December L979, March
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1980, December 1980 and l ' larch 1981. Pet i t loner concedes and does not contest

the fact that none of these returns were tlmely filed.

2. Paynent of gift tax shown due on each of the resldent quarterl-y glft

tax returns for the above-noted quarterly periods, together with payment of

interest accrued in conJunctlon therewith, has been made by petltioner. However'

petiti.oner has not nade paynent on penaltles asserted by the Audlt Division for

late fll ing of the noted quarterly returns, more speciflcally detalled as

fol lows:

Quarterly
Period Ended

Decenber 1978
December 1979
March 1980
Decenber 1980
March 1981

Penalty As
Orlglnally Computed

$s81 .25
596 .25

t ,  386 .  67
187 .04
788 .25

$58r .2s
-0-

L ,386 .67
t87.O4
496.35

Date of  Not lce
;Efficy

July  23 '  1981
(No notice issued;
see foo tno te  r t l r r )

November 25, 1981
November 25, 1981
November 25, 1981

Penalty Asserted After I
Appl-ication of Overpaynent-

3. Assertion of the above detailed penalty amounts was made by the

lssuance to pet l t ioner  of  not ices of  def ic iency as fo l - lows:

Quarterly
Period Ended

Decenber 1978
December 1979

March 1980
Decenber 1980
March 1981

It l"s noted that petitioner overpaid hls tax liablllty for the quarterly
period ended December, L979 by the amount of $1,236.93. (thle overPa1rment
was not refunded, but was applied by the Audit Dlvision agalnst Penal-ties
and interest asserted for the quarterly perlods ended December, L979 and
March, 1981.) Furthermore'  for the quarter l-y period ended I ' Iarch, 1981'
unpaid tax in the amount of $35.98 is owed by petltloner. Accordlngly, if
cancel lat ion of al l  penalt les at lssue is found to be warranted, Pet l t ioner
w111 be ent i t led to a net refund of tax tn the amount of $1'200.95 ($1'236.93
less  $35.98) ,  p lus  appropr l -a te  in te res t .
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On January 22, 1982, petitioner filed a petition seeking cancellatlon

of the penalt l -es asserted .s drr" .2

4. Petltioner, who is in his l-ate seventies, has sufferred two strokest

one 1n January of 1969 and one ln December of L978, respectively. IIe was hoe-

pital.lzed and placed on medlcation as a result thereof and has been subJect to

certain restr l -ct ions in hls act lv i t ies since the lat ter eplsode. In addit ion'

petltlonerrs wlfe died in November of 1978 and his brother, who was presldent

of Eagle Electric (petitionerrs family-owned corporation), dled in December of

L979. Petltioner has a constant attendant (a nal-e nurse) and, although he does

spend t lne at Eagle Electr lcrs off ice, he Ls not in a posit ion of great resPon-

sibtllty there due to his decllnlng health.

5. Pet i t ionerfs daughter,  Ar lene Goffner,  indicated by aff ldavl t  that she

has !il ltnessed a steady decl-ine ln petitionerfs physical ablllties and mental

capacity over a period of years. She notes that "he has become i.ncreasingly

dlsoriented and freguently unable to grasp the significance of flnanclal-

transact ions",  and that hls r t . . .memory has frequent ly been wanting; he has been

naking substantial mistakes in the keepLng of hls checklng records' payment of

bl l ls and other f inancial  t ransact ions.. . t t .

6.  According to pet i t lonerfs accountant,  pet i t ioner general ly nade hls

gifts during the final- quarter of a given calendar year, and glft tax returns

were timely prepared and transmitted to petitioner for slgning and fll lng.

Petitloner, all-egedly due to his general mental- conditlonr did not foLlow

through wlth fil ing these returns. In those lnstances where gifts were nade in

No lssue has been raised by
of the pet l t lon with regard
earl iest quarter ly per iod at
addressed hereln.

the Audit DivisLon challenging the timeliness
to the Notlce of Deflclency issued for the

issue. Accordlngly,  that issue is not
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quarterly periods other than those endlng in December, returns were prepared

and ftled as soon as petitionerts accountants became aware that taxabJ-e gifts

had been rrd".3

7. Certain of petltlonerrs checks to the Audit Dlvlsi.on in payment of

gift tax due were initlally dishonored for lack of funds when presented for

payment, assertedly attributable to and an Lndlcation of petltionerts decl-inlng

mental capabllltles and hls inabillty to handle his financial- affalrs.

8. Pet l t loner has been f i l lng New York State gi f t  tax returns slnce L972,

with no record of untlmel-y or lnadequate fil lng prlor to the perlods under

consideration herein. Petltioner has a record of tinely fil ing personal lncome

tax returns during the years 1978 through 1981.

9. I t  is asserted that the late f l l ings at issue were due to pet l t lonerrs

dininished capacityr as detaiLed by the foregoing facts, and that there nas no

willful neglect on petitionerts part wlth respect to the fll-lng requlrements

under Article 26-A of the Tax Law. Fl.nally, petitionerfs representatlve noted

that the extent of petltionerrs dj-ml-nlshed health was not, during the period at

issue clearly recognlzed, but that the consequences thereof, includlng the

instant deficiencies, revealed cl-early the extent of the problem. Remedial

steps have been taken to assure that such problens do not occur again, lncludlng

such safeguards as the dlrect involvement of petltionerrs daughter ln petitLonerrs

financial affairs, ln handLlng his checkbook and in assurlng that tax returns

are t imely f l led.

In one instance, involving a gift of
unt l l  pet l - t lonerts accountants noted
various securlties and, upon traclng,
gi f t  of  the securi t les.

securlties' the gift was not discovered
divldends not received from the

found that petltioner had nade a
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CONCLUSIONS OF LAW

A. That the penaltles at issue hereln were computed and asserted against

petitloner in accordance with section 685(a) (1) of the Tax Law which, pursuant

to the terms of sect ion 1007(b) of the Tax Law, is adopted by reference and

made appli-cabl-e to Articl-e 26-A of the Tax Law.

B. That sect ion 685(a) ( t)  of  the Tax Law provides for a penalty of f ive

percent per month or fractlon thereof (up to an aggregate of twenty-flve

percent) " [ i ]n case of fal lure to f i le a tax return.. .on or before the prescrLbed

date.. . r  unless l t  ls shown that such faiLure is due to reasonable cause and not

due to  w i l l fu l  neg lec t ,  . . . r '  (emphas is  added) .

C. That 20 NYCRR L02.7 (b), pronulgated after the perlods at lssue herein

but evidencing the Comissionrs position during such periods, provl-des, in

relevant part ,  as fol lows:

t'(b) Reasonable cause. In determining whether reasonable cause
exists as a basls for the cancel lat ionr modif icat lon or walver of the
assessed or assessable addit lons to tax or penalt ies referred to in
subdlvls ion (a) of thls sect ion, I including inter al iar penalty under
Tax  Law sec t ion  685(a) ( l )1 ,  the  taxpayer rs ,  employer ts  o r  o ther
personrs prevlous fll ing or compliance record may be taken into
account. . .  Grounds for reasonable cause, where cl-ear l-y establ ishedt
may lnclude the following:

(1) death or serious illness of the taxpayer, a member of his fanlly
or hl-s enployer;

* * *

(6) tinely prepared New York State Lncome tax returns nisplaced by
taxpayer or by a responsible tax preparer of the taxpayer and dlscovered
after the due date;

* * *

(10) any other cause for dellnquency which appears to a person of
ordinary prudence and intelligence as a reasonable cause for delay in
fil ing a New York State income tax return and which cJ-earJ-y indicates
an absence of gross negllgence of willful intent to disobey the
taxing st.atutes. Past performance w111 be taken Lnto account.
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Ignorance of the J-aw, however, will not be considered reasonable
cause. "  [20  NYCRR L02.7  (b ) ;  e f fec t i ve  August  25 ,  1983] .

D. Ihat ln view of all the facts and circumstances, including specifically

petitionerrs decl-lning physlcal heaLth and mental capacity, coupled with the

death of hls wife and his brother, there exLsted reasonable cause for the late

filing of petitionerrs quarterl-y glft tax returns durlng the perlods at issue

and the penalti-es asserted are cancelled.

E. That the petition of Phlllp G. Ludwig ls granted and the AudLt Divislon

is dlrected to refund to petitioner the net amount of overpaid taxe as noted

in footnote rr l rr ,  pLus appropriate lnterest.

DATED: Albany, New York STATE TA)( COMMISSION

N0v 0 e 1gB4
PRESIDENT

COMMISSIONER
R


