
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the petition
o f

Albert trederman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax Law for the Period Ending
12/31176  &  3 /31 /77 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Arbert Lederman, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Albert Lederman
9 Lr i l low Brook Rd.
White P1ains, NY 10605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilu"i*r" 

"ar" 
and cuilody of

the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lai t  known address
of  the  pe t i t ioner .

Sworn to before me this
27Lh d.ay of May, 1983.

OATHS PTJRSUTNT
SECTION 174

I0 TAX IIAW
AUTHORIZED 10



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Albert  Lederman
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Art ic le 26A of the Tax Law for the Period Ending
L2/3 r /76  &  3 /3 r /77 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of llay, 1983, he served the within notice of Decision by certified
mai l  upon H. B. Carrol l  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

H .  B .  C a r r o l l
Cummings & Carroll
175 Great  Neck  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

STERAurHoRrzEp TQ Apt[
OATHS PURSUA}IT.TO
SECTION I74

IAX IJAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Yay 27 ,  1983

Albert lederman
9 l , / i l low Brook Rd.
White Plains, NY 10605

Dear Ur.  lederman:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 & 1007 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
H .  B .  C a r r o l l
Cummings & Carroll
175 Great  Neck  Rd.
Great  Neck ,  NY 11021
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ATBERT TEDERMAN DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Gift Tax under Article 26-A of the
Tax law for the Quarters Ending December 31,
1976 and March  31 ,  7977 .

Petit ioner, A1bert Lederman, 9 l{ i l low Brook Road, l /hite Plains, New York

10605, f i led a petit ion for redetermination of a deficiency or for refund of

gift  tax under Art icle 26-A of the Tax Law for the quarters ending December 31,

L976 and March 31, 1977 (Fi le tto. 23777).

0n August 25, 7982, petit ioner, by his representative, Cummings & Carrol l ,

P.C. (H. f.  Carrol l ,  CPA), waived a formal hearing and requested the Tax

Commission to render i ts decision on the f i le as presently constituted.

ISSUE

Whether the Audit Division properly valued stock in a closely-held corpor-

ation, the subject of the gifts at issue, by using a weighted average valuation

method applied to net earnings and a capital ization rate of 10 percent.

FINDINGS OF FACT

1. 0n or about January 17, 7977, petit ioner, Albert Lederman, f i led a New

York State Resident Quarterly Gift Tax Return for the quarter ending December 31,

7976, report ing New York taxable gifts in the amount of $30,592.00 and calculating

and remitt ing gift  tax of $458.88. Petit ioner's United States Quarterly Gift

Tax Return for the same period contained a descript ion of one of the gifts

herein at issue: to his wife, Jewel Ledermanr 9 shares of comnon stock of
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Jakwel Sales Corp. ( ' fJakwel") ,  located at 150 River Street,  Hast ings-on-Hudson,

New York.

0n or about May 5, 7977, pet i t ioner f i led a New York State Resident

Quarter ly Gif t  Tax Return for the quarter ending March 31, 1977, report ing New

York taxable gi f ts in the amount of $38,057.00 and calculat ing and remit t ing

gif t  tax of $710.72. Pet i t ioner 's federal  gi f t  tax return for the same quarter

contained a descr ipt ion of the second gi f t  at  issue: to Jewel Lederman, L1

shares of common stock of Jakwel.

For purposes of the tax, pet i t ioner valued the common stock of Jaklcel

by using the book value and applying thereto an additional 20 percent for

goodwi l l .

2.  0n June 19, 1978, the Audit  Divis ion issued to Mr. Lederman a Not ice

of Def ic iency, assert ing addit ional gi f t  tax due for the quarters ending

December 31, 1976 and March 31, 7977 in the respect ive amounts of $256.73 and

$599.05, plus interest thereon. The Statement of Audit  Changes, issued to

pet i t ioner on 0ctober 11r 1977, explained that in computing the asserted

def ic iencies, the Audit  Divis ion had "est imated the value of the stock of the

corporation by using a weighted average valuation method applied to net earnings

and a capital izat ion rate of 10%.tt  The Audit  Divis ion's computat ion of the

adjusted taxable gi f ts is shown below.

(a) Computat ion of per share value

YEAR NET EARNINGS FACTOR TOTAT

1976
1975
7974
r973
r972

$272,559
253 ,014
784,234
165 ,138

5
4
3
2
I

$7,362,795
1 ,012 ,056

552,702
330,276
L22,679

$3  ,380  ,508
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$3,380,508115 = $225,367.20 weighted average net earnings
$225,367.20 x  capi ta l izat ion factor  o f  L0 = $2,253,672

ralue of 200 shares

value per  share = $11 ,268.36

(b) Gift during quarter ending December 31, '1.976

$11 ,268 .36  x  9  sha res  -  $101 ,4L5 .24  to ta l  g i f t
(50,707 .62) naxital decluction
(3,000.00)  annual  exc lus ion

$ 47,707.62 adjusted taxable g i f t

S  715 .61  tax  due
(458 .88 )  t ax  pa id

$ 256.73 balance

(c) eift  during quarter ending March 31, L977

$11 ,268 .36  x  11  sha res  =  $1231951 .95  to ta l  g i f t
(61,975.98)  mar i ta l  deduct ion
(3,000.00)  annual  exc lus ion

$ 58,975.98 adjusted taxable g i f t

$  1 ,3A9 .77  tax  due
(770.72)  tax paid

tr--s9.q:Os balance

3. Pet i t ioner was the president and major i ty shareholder of Jakwel,  which

was engaged in the business of rack jobbing. Jakwel purchased i tems, such as

cosmetics, hair  care products, party goods and stat ionery, which can be readi ly

displayed in and sold from racks. Jakwel resold the i tems to discount drug

stores and other discount general  merchandise stores. Pet i t ioner considered

Jakwel primarily a service corporation, which eliminated any need for warehousing

on the part  of  i ts customers.

4. At the time in question, Jakwel had 16 customers, 6 of which accouated

for approximately 84 percent of al l  the companyts sales. Jakwe1 did not enploy

any sales representat ives. A11 of i ts customers had been obtained and were

served by pet i t ioner.
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5. Jakwel never paid any dividends.

6. No attempts were made to sel l  Jakwel stock to the publ ic before or

after pet i t ioner 's valuat ion of the stock for gi f t  tax purposes.

7. 0n March 1, L982, substant ial ly al l  the assets of Jakwel,  along with

the corporate name and a covenant not to compete, r ,eere sold for $159r646.00.

Jakwelrs inventory v/as sold, the pr ice determined in accordance with a formula

set forth in the contract of  sale. Also const i tut ing part  of  the agreement

between Jakwel and the purchaser was an employment contract, by the terms of

which Mr. lederman was to be employed ful l - t ime by the purchaser at a base

compensat ion  o f  $75r000.00  per  annum.

0n May 4, 1982, Mr. Carrol l  (pet i t ioner 's representat ive) submitted

contract of  sale to the Audit  Divis ion and stated in his let ter accompanying

contract

"The sale of substant ial ly a1L the assets of the Corporat ion on
March 1, 1982 was made at book value plus a smal l  amount,  namely
$10r000 for the corporate name and a covenant not to compete (Art ic le
I ,  p a r a g r a p h  5 ) .

" I t  is our content ion that the or iginal  valuat ion on the gi f t  tax
returns was proper in l ight of  the fact that the Corporat ion was sold
fo r  c lose  to  book  va lue .  .  .  " .

8. The Internal Revenue Service examined petit ioner's federal gif t  tax

returns for the guarters ending December 31, 7976 and, March 31, 1977 and made

no adjustments thereto.

CONCI,USIONS OF tAW

A. That sect ion 1009 of the Tax Law provides that the gi f t  tax provisions

of the Internal Revenue Code of 1954 shall apply to the determination of New

York gi f t  tax to the extent specif ied in Art ic le 26-A. Sect ion 2512(a) of the

Code provides that i f  a gi f t  is made in property,  the value thereof on the date

of the gi f t  shal l  be considered the amount of the gi f t .
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B. That in valuing stock in the absence of sale and bid pr ices therefor,

federal  gi f t  tax regulat ions provide that the corporat ionrs net worth, prospect ive

earning power, div idend-paying capacity and other relevant factors are to be

taken in to  cons idera t ion .  Treas .  Reg.  Sec .  25 .2572-2( t ) .  In  genera l ,  p r imary

considerat ion is accorded to earnings, when valuing stock of companies which

sel l  products or services to the publ ic l  conversely,  in the case of an investnent

or holding company, greatest weight may be accorded to the assets underly ing

the  s tock  to  be  va lued.  Rev .  Ru l .  59-60 ,  1959-1  C.B.  237,  mod i f ied  by  Rev.

RuI .  65-193,  1965-2  C.B.  370;  Mat te r  o f  Leonard  and Rose Frank ,  S ta te  Tax

Comm., Apri l  9,  L982; Matter of  Cl i f ford J.  Lamb, State Tax Comm., October 3,

1 9 8 0 .

C. That pet i t ionerrs method of

investment and holding companies and

in business assets was not needed to

serv ice  bus iness .

valuation is more appropriately appliecl to

cannot be adopted herein. Heavy investment

generate addit ional sales by Jakwel, a

The stock of Jakwel,  a corporat ion engaged in the sale of products and

services to discount stores, was properly valued according to i ts average

earnings over the S-year period L972 through 1976. (E.g.,  Korsl in v.  United

States,  73-1 U.S.T.C.  (CCH) I1 I2,907 (8.D.  Wis. )  where in,  for  estate tax purposes,

the court  valued stock in a close corporat ion, which manufactured refr igerat ion

and beer dispensing equipment principally for the brewing industry, by applying

a mult iple of 9 to the average per share earnings over the S-year period

preced ing  decedent 's  death . )

As a result  of  the gi f ts at issue, pet i t ionerts wife received a

minori ty interest in Jakwel (20 shares of 200 shares outstanding);  a 30 percent
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reduct ion to the per share value is accordingly permissible, to take account of

the l imited marketabi l i ty of  the shares.

D. That the pet i t ion of Albert  Lederman is granted to the extent indicated

in Conclusion of Law t tCi l ;  that the Not ice of Def ic iency issued on June 19, 1978

is to be modif ied accordingly;  and that except as so modif ied, the def ic iency

is in al l  other respects sustained.

DATED: Albany, New York STATE TAX C0MMISSION

MAY 2 ? 1983
PRESIDENT


