
STATE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Doris Kaskel

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax Law for the Quarterly
Per iods  Ended 9 /76  e  n /76 .

AIT'IDAVIT OF }IAILING

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation aod Finance, over 18 years of age, md
that on the 22nd day of July, 1983, she served the within notice of Decision by
certified mail upon Doris Kaskel, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Doris KaskeI
c/o llichael Kaminsky
730 tr.t. Hashington Ave.
New York, NY 10040

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the pet i t ioner.

AUTIIORIZED TO ADMINISTER
0AIHS PURSUAIIT I0 tAX I&[W
SECTION 174

before me this
o f  Ju ly ,  1983.



STATE OF NEW YORK

STAIE TAX CO}IUISSION

In the l{atter of the petition
o f

Doris Kaske1

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Gift Tax under
Article 26A of the Tax law for the Quarterly
Periods Ended 9/76 & tzl l6.

AFF]DAVIT OI' }TAII,ING

State of New York
Couaty of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 22nd day of July, 1983, she served the within notice of Decision by
certified mail upon Michael Kaninsky the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael Kaminsky
730 Ft. Washington Ave.
New York, NY 10040

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(pos-t_ office dr official depository) undei the exclusive care and cuslody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper ig the
last known address of the representative of the petitioner.

IUTHORIZED TO ADMINISTER
OAIHS PIJRSUANT TO TAX IIAI?
SECTION I74

Sworn to before ne this
day of July, 1983.



STATE OF IIEhI YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Doris Kaskel AIFIDAVIT OT MAILINC

for Redeterninatioq of a Deficiency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax f,aw for the Quarterly
Periods Ended 9176 & 72/te.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 22nd day of July, 1983, she served the within notice of Decision by certified
nail upon Norman Greenberg the represeatative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Norman Greenberg
110 East 59th Street
New York, Nf 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last knoron address of the representative of the petitioner.

AUTHOBIZED TO ADTINISTSR
OATHS PUNSUANT TO TAI IAIT
sEclrolr 174

before ne this
of July, 1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

JuLy 22, 1983

Doris Kaskel
c/o l{ichael Kaminsky
730 Ft. Washington Ave.
New York, lfY 10040

Dear Ms.  Kaskel :

Please take notice of the Decision of the
herewith.

State Tax Comission encloaed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 1007 of the Tax Law, aoy proceeding in court to
review an adverse decision by the State Tax Cormission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and must be corqenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inguiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /f9 State Canpus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSIOI{

Petitioner' s Representative
Michael Kaminsky
730 Ft. hlashington Ave.
New York, Nf 10040

AND
Norman Greenberg
110 East 59th Street
New York, NY 10022
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DORIS KASKEI

for Redeterninat ion of a Def ic iency or for
Refund of Gif t  Tax under Art ic le 26-A of the
Tax Law for the Quarter ly Periods Ended
September ,  1976 and December ,  1976.

DECISION

Peti t ioner,  Doris Kaskel,  c/o Michael Kaminsky, 730 Fort  washington

Avenue, New York, New York 10040, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of gift tax under Article 26-A of the Tax Law for the

quarter ly per iods ended September, I976 and December, 1976 (Fi le No. 31629).

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  21 ,  L982 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  submi t ted  by  January  5 ,

19B3. Pet i t ioner appeared by Michael Kaminsky, Esq. The Audit  Divis ion

appeared by PauI B. Coburn (Lawrence A. Newman, Esq.,  of  counsel) .

ISSI]E

Idhether petit ioner was a domici l iary of this state at the t ime she made

the g i f ts  a t  issue.

FII{IDINGS OF FACT

1.  0n  or  about  February  16 ,  1977,  pe t i t ioner ,  Dor is  Kaske l ,  f i l ed  a  New

York State Resident Quarterly Gift Tax Return for the quarter ended December,

L976, indicat ing her address as 900 Bay Drive, Miami Beach, Flor ida and report ing

New York taxable gi f ts in the amount of $427,812.57. Mrs. Kaskel did not f i le

a gi f t  tax return for the quarter ended September, L976.
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2. 0n Apri l  25, 1980, the Audit  Divis ion issued to pet i t ioaer a Statement

of Audit  Changes, proposing gi f t  tax due under Art ic le 26-A of the Tax Law for

the quarterry period ended September, 1976 in the amount of $9r787.50, plus

penalty and interest. The Statement offered the following explanation for the

proposed change:

"This audit  change is based on information located in
Schedule 'B'  of  the Federal  Return, Form 709, for December,
1976,  s ta t ing  taxab le  g i f t s  o f  9331,000.00  and a  spec i f i c
exempt ion  o f  930,000.00  fo r  the  September  1976 quar te r .
Upon the advice of [ the donorts accountant] ,  i t  was ascer-
tained that these ttere other than real and tangible property
having a physical  local i ty outside of New york State.
Therefore, based on our bel ief  of  a New york domici le for
the donor,  these gi f ts are taxable for New york. New york
has  no  'Spec i f i c  Exempt ion ' . t t

0n the sane date, the Audit  Divis ion issued to pet i t ioner a Statement

of Audit  Changes, proposing addit ional gi f t  tax due for the quarter ended

December, 1976 in the amount of $121680.62, plus interest.  This Statement

replaced one which had been issued to pet i t ioner on October 12, 1978 and

increased the proposed tax to take account of taxable gi f ts made in the pr ior

quarter.

On July 8, 1980, the Audit  Divis ion issued to pet i t ioner two Notices

of Def ic iency, assert ing gi f t  tax due for the quarters ended September, 1976

and December, L976 in the above-stated amounts.

Pet i t ioner accepts the Audit  Divis ion's change in valuat ion of the

gif ts made; the only quest ion presented, therefore, is whether pet i t ioner was

domici led in New York or in Flor ida during the last two quarters of L976.

3. Pet i t ioner,  her husband and their  three chi ldren l ived for many years

in Brooklyn, New York. The Kaskels also maintained a vacat ion home in Connect ibut,

where they spent many weekends and summers.
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4. Unt i l  the t ime of his death on July 5, 1968, Mr. Kaskel had been the

sole shareholder of Carol  Management Corp. ("Carol  Management"),  a corporat ion

engaged in the planning, construction, ownership and management of various

tytrres of income-producing properties in New York, New Jersey, Connecticut and

Flor ida. Notwithstanding that he had a history of i11 health,  especial ly heart

disease and diabetes, he remained act ively involved in the business unt i l  h is

death. During the last years of Mr. Kaskel 's l i fe,  Carol  Management undertook

the erect ion of the Doral  Country CIub and Hotel ,  the Cari l lon Hote1 and a

mote l  in  F lo r ida ,

5. Whi le the Cari l lon and then the Dora1 were under construct ion, Mr. Kaskel

maintained an apartment in the hotel  for his and his wife 's use. 0n February 26,

1968, the Kaskels executed a lease for apartment number 727, Kirng CoIe Apartmedts,

900 Bay Drive, Miami Beach, for a term of 2*2 years commencing Apri l  15, 7968;

they leased this apartment in order to have a refuge, away frorn the stress and

pressures of the business. Mr. Kaskel ful ly furnished the Bay Drive apartment

with his daughterfs assistance. The Kaskels also owned a condoninium at 465

Park Avenue, New York, New York, approximately one block from the main off ice

of Carol  Management.

6. The last three years of his l i fe,  Mr. Kaskel remained in Flor ida,

travelling to New York only for important business meetings and to receive

medical at tent ion. His health further deter iorated, and he could not tolerate

the New York cl imate. He expressed to his daughter his love for Flor ida and

his feel ing that he would spend the remainder of his l i fe there. During this

t ime, Mrs. Kaskel resided in Flor ida with her husband.

7. Approximately 11 months before his death, Mr. Kaskel executed a wi l l ,

reci t ing his domici le as New York, New York.
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8. Mr. Kaskel 's funeral  was conducted in New York. Pet i t ioner renained

in New York for a fere weeks thereafter and then returned to Florida. Over the

succeeding 18 nonths, she journeyed back and forth between New York and Flor ida

staying in Flor ida a tew days on each occasion, unt i l  her health began to fai l .

9.  Since December ,  L975, pet i t ioner has received treatment by a team of

physicians, including a psychiatr ist ,  for her emotional depression, Parkinsonts

disease and tardive dyskinesia. Approxinately 3 years were required to assemble

the medical team, and because of pet i t ioner 's three di f ferent condit ions, i t

was di f f icul t  for the physicians to f ind appropriate medicat ions for her.  For

the f i rst  three to four years of t reatment,  pet i t ioner was attended to by one

or more of the physicians at her New York residence on a weekly basis;  v is i ts

gradually decreased in frequency to approximately twice monthry.

Pet i t ioner has expressed to her doctors and to her family her desire

to return to Florida, especially during the winter months when she experiences

boredom due to her inabi l i ty to leave her residence. Her physicians advise her

against t ravel l ing on publ ic transportat ion, however,  s ince travel l ing appears

to disor ient and upset her.  In addit ion, i t  is the opinion of her psychiatr ist

that the lengthy process of assembling a sat isfactory treatment team would have

to begin al l  over again in Flor ida, should she go there.

10. When the lease on the Bay Drive apartment expired, Mrs. Kaskel executed

Ieases for 3 addit ional terms, the last of  which expired on October 31, 1974.

11. Sometime in 1975 or 7976, Mr. Kaminsky (pet i t ioner 's representat ive

herein) became avtare of pet i t ioner 's lease on the Bay Drive apartment and also

of i ts forthcoming conversion to a condominium. Pet i t ioner told Mr. Kaminsky

she wished to own the condominium, because of the sentiments associated with it

and to use i t  when she was able. 0n November 1, 1976, Ar1en King Cole Corp.
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deeded condominium parcel 727 at 900 Bay Drive to petitloner. Thereafter'

Mr. Kamlnsky, worklng wlth Flor lda counsel,  instructed pet i t loner to "perfect[ ]

al l -  the lega1 lndlcia of domlclLe ln Flor lda.. . rr .  On December 9, 1977' pet i t io4er

executed a w11-J-, reciting her residence as Cormty of Dade, State of Florl-da.

On Novenb er 20, Ig78, petitloner fll-ed a Declaratlon of Oorf'"ff" with Dade

County, statlng that since January 1, 1976 she had been a bona fide resident of

Florida. Petitloner retalned her banking relationships tn New York because her

accounts were used as collateral for l-oans made to Carol Managenent.

L2. For each of the years 1976 through 1982, pet i t ioner f iLed FLorida

individual lntangible tax returns and paid tax.

13. On or about June 30, 1980, Mr. Kaminsky f iJ-ed on pet l t lonerts behalf  a

Gif t  Tax Domicl le Aff idavi t ,  stat lng that:  (a) pr ior to January 1, L975,

pet i t ionerrs domict le was New York, New York; and (b) after such date, ghe was

doniciled ln Mlani Beach, Florlda, though she malntained 2 resldences (465 Park

Avenue, New York, New York and 900 Bay Drive, Mlami Beach, Florida) at all

t imes.

L4. Appended to Mrs. Kaskelfs petition and adnitted lnto evidence ltas an

affidavit of her accountant, who stated therein that at the tLme he prepared

her gift tax return for the quarter ended December, 1976, he was well aware

that she had established her donlcile in Fl-orida, and that he had erroneously

ut i l ized the resldent form.

15. Mrs. Kaskel did not appear to test i fy at the fornal hearing, upon the

recommendation of her physieians.

L6. Included ln pet i t ionerrs br lef  were 6 proposed f lndlnge of fact al l

of which have been, in essence, adopted and lncorporated into thls declslon.
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17 .  Pet i t ioner 's  p r inc ipa l  a rgument  p roceeds as  fo l lows:  p r io r  to  h is

death  in  1968,  Mr .  Kaske l  es tab l i shed h is  domic i le  in  F lo r ida ;  pe t i t ioner 's

domici le is presumed to be that of  her husband; after Mr. Kaskel 's death,

pet i t ioner remained in Flor ida, carrying on as she had pr ior to his death and

retaining her Flor ida dornici le;  pet i t ioner 's subsequent residence in New York

was involuntary, forced upon her by her health.

CONCIUSIONS OF tAW

A. That the New York gifts of a resident donor are determined under Tax

Law sec t ion  1003,  subd iv is ion  (a ) ,  paragraph ( l ) ,  as  fo l lows:

"The New York gi f ts of a New York resident are the total
amount of gifts made in any calendar quarter within the
meaning of section two thousand five hundred three of the
internal revenue code, less the amount of any gifts included
therein of real  or tangible personal property having an
actual s i tus outside New York state."

A nonresident is taxed on gi f ts of real  or tangible personal property actual ly

located in New York and of intangible personal property located within New York

employed in carrying on a business in this state by the donor.  Sect ion 1003(a)(2).

In the presentat ion of their  cases, the part ies herein treated the tern t t residentt t

as equivalent to rrdomici l iaryt t .  The term "resident[  is not def ined in Art ic le

26'A, nor is there case law def ining the term for gi f t  tax purposes. However,

the courts,  in interpret ing the estate tax law, have general ly held that

frresident,  and rtdomici l iary" are synon)mous (Matter of  Trowbridge ,  266 N.Y. 283

[ 1 9 3 5 ] ;  r n  r e  D a r y r s  E s t a t e ,  3 6  N . Y . s . 2 d  9 5 4  [ s u r r o g a t e s '  c t . ,  N . Y .  c o .  L g 4 2 ] ) ,

and the terms are so treated in this decision.

B. That the burden of proving that in 1968 (or sometime pr ior thereto),

Mr. Kaskel establ ished his domici le in Flor ida and that Flor ida therefore

const i tuted pet i t ioner 's domici le,  is upon pet i t ioner,  pursuant to sect ion

089(e)  as  made app l icab le  to  Ar t i c le  26-A by  sec t ion  1007(b) ;  she  has  fa i led  to
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carry her burden. In 1968, the Kaskels held a 2r.2 year leasehold on a l { iami

Beach apartment.  Through the test imony of the Kaskels '  daughter,  i t  has been

shown that Mr. Kaskel journeyed to New York only for business and medical

treatment and Mr. Kaskel fel t  he would spend the rest of  his l i fe in Flor ida.

This evidence, whi le support ing pet i t ioner 's argument,  is contradicted by

Mr. Kaskel 's reci tat ion of domici le in his wi l l ,  the maintenance of the Park

Avenue condominium, and the conduct of his funeral in New York (where, presumably,

he was interred).  The Audit  Divis ion therefore properly considered pet i t ioner

a resident and domici l iary of New York during the last 2 quarters of 1976.

C. That the pet i t ion of Doris Kaske1 is hereby denied, and the Not ices of

Def ic iency issued on July 8, 1980 are sustained.

DATED: A1bany, New York

JUL 2 2 1983
STATE TAX COMI{ISSION

.-Rdube-e*Je'4--
PRESIDENT


