
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Walter S. & Barton G. Gubelmann

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax Law for the Calendar
Quarters Ended September, L973 and December, 1973.

ATFIDAVIT OT MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of October, 1983, she served the within notice ,rf Decision by
cert i f ied mail upon Walter S. & Barton G. Gubelmann, the petit ioners in the
within proceedinS, bY enclosing a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wal-ter S. & Barton G. Gubelmann
150 Via Del Lago
Palm Beach, FL 33480

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
21s t  day  o f  0c tober ,  1983.

ff.ilts-f qi#,^i$'i'ff lff"
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of a Determination or a Refund of Gift Tax under
Article 26A of the Tax law for the Calendar
Quarters Ended September, L973 and December, 1973.

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st d'ay of 0ctober, 7983, she served the within notice of Decision by
cert i f ied mai l  upon Michael S. Barron the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michae l  S .  Bar ron
Zissu, Berman, Halper,  Barron & Gumbinger
450 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui lody of
the United States Postal  Service within the State of New York.

That. deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said vrrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t .  day  o f  0c tober ,  1983.

AUIHCRIZED TO ADMINISTER
0ATHS PL'BSUANI T0 TAX IJAW
SECTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  21,  1983

Walter S. & Barton G. Gubelmann
160 Via DeI Lago
Palm Beach, FL 33480

Dear Mr. & Mrs. Gubelmann:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 590 & 1007 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comurission can only be instituted
under Art ic le 78 of the Civi l  Pract i -ce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Michael  S.  Barron
Zissu, Berman, Ha1per, Barron & Gumbinger
450 Park Ave.
New York, NY 10022
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlons

o f

WALTER S. GUBEL!'IANN and BARTON G. GUBELMANN

for Redeterminatlon of Deficiencl-es or for
Refunds of Glft Tax under Article 26-4 of the
Tax Law for the Calendar Quarters Ended
September, 1973 and December, 1973.

DECISION

Petltioners, Walter S. Gubelmann and Barton G. Gubelmannr 160 Vla Del Lago,

Palm Beach, Florida 33480, fll-ed petltions for redeternlnation of deflcl.enciee

or for refunds of glft tax under ArtlcLe 26-A, of the Tax Law for the calendar

quarters ended September, L973 and December, 1973 (f l le Nos. 30817 and 30818).

A fornal hearing was held before Dennls M. Galllher, Hearing Offlcer, at

the offices of the State Tax Conmiselon, Two l{orld Trade Center, New York, New

York, on December 3, 1982 at 9:40 A.M., wlth al l  brtefs to be subnlt ted by

March 18, 1983. Pet l tLoners appeared by Zissu, Berman, I la lper '  Barron &

Gumblnger,  Esqs. (Michael S. Barron, Esq. and Andrew Panken, Esq.,  of  counsel) .

The Audit Divlslon appeared by Paul- B. Coburn, Esq. (Anne W. Murphy, Esq., of

counse l ) .

ISSUE

Wtrether petitioners effected a change of dornLcile from New

prlor to the perlods at lssue herein and thus nere not New York

subject to the lmposltion of tax upon certain gifts made during

FINDINGS OF FACT

1. On May 30,

petltioner l,Ial-ter S.

1980, the Audit DivlsLon issued a

Gubelmann, assertlng def lciencles

York to Fl-orlda

resldents

such periods.

Not ice of Def ic iency to

o f  $ 1 7 . 3 7  a n d  $ 1 8 , 4 7 8 . 3 7
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for the taxable quarters ended September 30, 1973 and Decenber 31' L973,

respectively, plus penal-tles and interest. On May 30, 1980, the Audit Dlvlslon

also issued a Notlce of Deficlency to petltioner Barton G. Gubel-mann, assertLng

a def lc lency of $17.37 for the taxabl-e quarter ended September 30, 1973, plus

penal-ty and interest.

2. Statements of audit changes pertalnlng to the above-asserted defLclencles

and issued to the petitLoners on February 13, 1980, explained the issuance of

the def iclencies as f ol-l-ows:

'fNew York taxable gl.fts have been adJusted per Federal audlt results.
25% penalty has been charged slnce New York Glft Tax Return had not
been f i led or lglnal ly. t t .

3. On August 20, 1980, a petition for redetermination of the above-agserted

defictencies was flled on behalf of Mr. and l{rs. Gubelmann. At the hearing,

representatlves of the petitioners and of the Audlt Division provided a elgned

stlpulatlon of facts, together with attached documentation in support of the

st lpulated facts,  as foLl-ows:

a) Walter S. Gubel-mann and Barton G. Gubelnann (r'petltionersrr) nade

gifts of certain securities durlng the calendar quarters ended September 30,

1973 and December 31, L973. These glfts rrrere reported on Unlted States

Quarterly Gift Tax Returns (Forms 709). The petLtioners Btated thelr

resldence address on said returns as 160 Via del- Lago, Palm Beach, FlorLda.

b) The gifts made by the petitloners were of lntanglble personal

property not Located withln New York State and not employed by the Peti-

tioners ln carrying on any business ln New York.

c) Affidavlts were executed by each of the petitioners attestlng to

theLr change in doniclle on January 3, 1973 from Oyster Bay, Long Island,

New York, to Palm Beach, Florlda.
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d) The Palm Beach home in whlch the petitioners reslde ls owned by a

fanlly corporatlon control-l-ed by Mr. Gubelmann. The petitioners no longer

own the oyster Bay property.

e) 0n or about January 3, 1973, according to the petltlonersr affi-

davit, they noved thelr personal effects from New York to Palm Beach.

f) A Notice of Address Change (Forn WI-232) was filed by Mr. Gubelnann

with the Department of Motor Vehlcl-es in Albany, New York on January 29,

L97 3.

g) The petltioners first registered to vote in Paln Beach, FlorLda on

January 5, L973.

h) On or about January 3, L973, the petitioners terminated thelr

affll iation with the Chrlst Church ln Oyster Bay and Joined the Bethesda-

by-the-Sea Church in Palm Beach. A copy of a letter to Mr. Gubelmann from

the Rector of Chrlst Church acknowledging this change ltas introduced ln

evidence.

1) Petitloners introduced a copy of a Letter from Mr. Gubel-nann to a

club in New York cal led Raff les, dated December 31, L972, submltt lng hls

resignation because of hls change in residence to Palm Beach.

J) Petltioners introduced a copy of a letter from Seawanhaka Yacht

Club ln Oyster Bay to Mr. Gubelmann, dated February 6, L973, concerning

his request for non-resldent status in the Cl-ub.

k) In January of 1973, Mr. Gubelmann notified nrany of the flnancLal

lnstitutlons holding his securitles to send the interest and divl.dends to

The Flrst Natlonal- Bank in Palm Beach, Florlda. He also reguested in that

notlce that all other nailings fornerly made to hln ln New York be dlrected

to hls residence in Paln Beach.
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1) The petitioners filed Affidavits of Domiclle wlth the Palm Beach,

Fl-orlda, County Clrcult Court on January L6, L973. These affidavlts ltere

made under the penalties of perJury of up to twenty years ln state prison.

n) 0n February 2, 1973, the petLtioners executed wllls recitlng thelr

resldence to be Pal-n Beach, Florlda.

n) The first page of both the joint Unlted States Indivldual Income

Tax Return for 1973 and the joint New York State Incone Tax Nonresldent

Return for 1973 fil-ed by the petitioners stated thelr resldence addrese as

Palm Beach, Flor ida.

o) The petltioners fLLed a joint New York State Income Tax Nonresldent

Return for L974. This return was audlted by the New York State Department

of Taxatlon and Flnance Ln L977, and the Department deternlned that no

change would be nade in their tax liabllity.

p) Mrs. Gubel-mannfs cancelled passport lssued on June 13, Ig73,

states her residence address as Palm Beach, Flor ida.

4. In addlt lon to the foregoing st lpulated facts,  pet i t ionersf af f ldavl ts

dated Novenrber 30, L982, subnitted in lieu of their testimony and attesting to

their allegatlon of a change of donlcile (see Flndlng of Fact rr3-c'r), rtere

nearly identical in content and stated, inter alla, (ln addltlon to those facts

previously presented) as fol lows:

a) that petitioners established their domlclle in Palm Beach, FLortda

on January 3, 1983, intending at that time to terminate thelr residence Ln

0yster Bay, Long Isl-and, New York and

residence as their flxed and permanent

b) that in Late L972, petitioners

effects from New York to their Fl-orida

simultaneously nake their Fl-orlda

moved nany

residence;

of their personal
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c) that petitioners had no lntent to re-establlsh thelr donlcile in

New Yorkr and retained their property in Oyster Bay for a period of tlme

subsequent to 1973 for use solely as a sumer vacation home (petltloners

did not specify the date when they dLsposed of thelr Oyster Bay property);

d) that petitioner Walter GubeLmann moved his entire buslness operatlon

from New York to FLorida at or about the tine of petitionersr move to

Flor lda;

e) that in 1972 petlrioners dlsposed of thelr yacht, whlch had been

moored in New York, ln antlcipation of thelr move to Florlda;

f)  that ln 1973, the buLk of pet l t lonerst personal property wag

eLther located in Fl-orlda or rras on deposit with Florlda banks;

g) that in January, L973, petitioners notifled thelr votlng district

in Oyster Bay that they no longer reslded there and that they had registered

to vote 1n Paln Beach;

h) that petitloners have voted regularly and exclusivel-y ln PaLn

Beach since 1973;

i) that petitioner Wal-ter Gubel-mann obtained a Florida driverrs

Llcense in 1973;

j) that petit,ioners spent approxlmately one hundred days at thelr

Oyster Bay property durine I973r,

k) and that United States quarterly glft tax returns filed by petl-

tioners during 1973 (see Flnding of Fact t'3-att) listed thelr residence as

160 Via del Lago, Palm Beach, Flor ida.

5. The Notice of Address Change fl1ed by Mr. Gubelmarur wlth the New York

State Department of Motor Vehlcles (g Findlng of Fact "3-f") indicated that

Mr. Gubelmannts New York llcense was not due to expire until June 30' L975.
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6. PetLtloners rrere lifetlne members of several New York clubs and,

rather than withdraw thel-r membershlp, they requested nonresldent status in

these clubs. In the case of one such club (the Seawanhaka CorlnthLan Yacht

Club), this request was denled due to the clubts llnited perlod of operatlon

(five months during the summer) and the assumptlon by club offlclals that the

petitloners would be in New York for a substantlal- portlon of the sunmer(s).

It ls unclear as to the result of petitlonerst requests for nonresldent status

with other cLubs.

7. Petltloners admit that prlor to 1973, they considered their residence

at Centre Island, Oyster Bay, Long Island, New York to be tlreir fixed and

permanent home.

8. Petitioners occaslonally utll-ized a rented apartment located at 1 East

66th Street, New York, New York during 1973. However, the evldence lndicates

petitloners used this apartment very lnfrequentLy and termLnated thelr lease of

the apartment on May 31, L973.

9. I t  ls asserted that pet i t ionerst move to Flor ida nas precipLtated

predominant ly ln consl.derat lon of pet i t ioners'age, by a deslre to avold the

comparatively harsh cl-imate of New York, and ln order to enable petitioners to

participate fully ln the social life of Pal-n Beach.

CONCLUSIONS OF LAII

A. That during the calendar quarters at issue hereln, sections 1003 and

1004 of the Tax Law, in pertinent part, provlded:

rrSec. 1003. Residentrs New York taxable gi f ts.--(a) General .--  New
York taxabl-e gifts of a New York resident mean hls taxable gifts made
on or after January sixth, nlneteen hundred seventy-two, as determlned
under the internal revenue code, nodlfied as follows:

(1) reduced by any amount determined under sectlon one thousand
five (relating to real and tangible personaL property havlng an
actual- situs outslde New York state) and
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(2) lncreased by any anount clalmed as a speciftc exemption
under sectlon two thousand five hundred twenty-one of the lnternal
f e v e n u e C o d e .  * * : t r r .

"Sec. 1004. Nonresidentrs New York taxable gl f ts.- ' -  The New York
taxable glfts of a nonresLdent shall mean hl.s taxable glfts made on
or after January sixth, nineteen hundred seventy-two, as determined
under the internal revenue code, but llnited to transfers of real and
tangible personal property having an actual situs in this state and
to transfers of money, credtts, securities and other intangible
personal property withln the state employed in carrying on any
buslness therein by the donor. Provlded, however, the nodlflcatLon
in paragraph two of subsection (a) of sectlon ten hundred three shall
apPly .  t t .

B. That neither the type of property glven (see Findlng of Fact t'3-brr)

nor the amount of tax asserted as due are at issue, and thus the sole lssue

upon which the tax l-lablllty rests concerns the determinatLon of petltLonersI

status as resLdents or nonresldents of New York durlng the perlods at issue.

C. That the partles herein have treated the term ttresldentfr as equivalent

to frdomicillaryrr. The term rrresidentrr l-e not defined ln Artlcle 26-A,' nor is

there case law definlng the term for gift tax purposes. However, the courtsr

in interpreting the estate tax law, have generalJ-y held that rrresLdenttt and

ffdomici l iaryfr  are synonymou" ( l t " t t . r  of  t rorbrfdge, 266 N.Y 283 [1935];  In re

Da ly rs  Es ta te ,  178 I ' l i sc .  943,  [Sur rogaters  Ct . ,  N .Y.  Co. ,  1942] ) ,  and the  te tms

are so treated ln this declsion.

D. That the actions undertaken by petitloners ln late L972 and early 1973

are consistent with and evldence of petltlonersr intention to effect a change of

their doniclle from New York to Florlda. Such actlons and lntent, notwlth-

standlng the retentlon and use of their former home on Long Island (see Findlngs

of Fact rr4-crr  and "4- j t r) ,  under alL the facts in this case indlcate that

petitioners changed thelr donlcil-e to Florlda prlor to the calendar quarters at

issue. Accordingly, petitioners, as FLorida domlclliaries and nonreeidents of
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New York (for purposes of Articl-e 26-A), are not subJect to tax

at lssue herein.

E. That the petitlons of Walter S. GubeLnann and Barton G.

hereby granted and the notlces of deflciency dated May 30" 1980

DATED: Albany, New York STATE TAX COMMISSION

00T 21 1983

upon the glfts

Gubelmann are

are cancell-ed.

-e-oh^;A--OrttUt*-
PRESIDM'IT


