
STATE OF NEht YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

leonard & Rose Frank

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax law for the Quarterly
Per iods  End ing  L2 /72  & 3173.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the DeparLment of Taxation and Finance, over 18 years of age, and
that on the 9th day of April, 1982, she served the within notice of Decision by
certified mail upon Leonard & Rose Frank, the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Leonard & Rose Frank
c/o Malcolm D. Brutman
2495 Kensington Ave.
Buffalo, NY 74226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.



STATE OF NEI{I YORK
STATE TN( COI'IMISSION

In the Matter of the Petition
o f

Leonard & Rose Frank

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax Law for the Quarterly
Periods Ending L2/72 & 3/73

AFFIDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 9th day of April, 1982, she served the within notice of Decision by
certified mail upon HaIcoIm D. Brutnan the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Malcolm D. Brutman
2495 Kensington Ave.
Buffalo, I{Y 14226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care aad custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NE\4 '  YORK 12227

Apri l  9, 7982

treonard & Rose tr'rank
c/o Malcoln D. Brutman
2495 Kensington Ave.
Buffalo, NY 14226

Dear  Mr .  &  Mrs .  Frank :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) rool(b) of  the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be connenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone /l (5r8) 4s7-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
Ualcolm D. Brutman
2495 Kensington Ave.
Buffalo , I{Y 14226
Taxing Bureaut s Representative



STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

IEONARD and R0SE FRANK

for Redeterminat ion of a Def ic iency or for
Refund of Gift Tax under Article 26A of the Tax
Law for the Quarter ly Periods Ended December,
1972 and March, 1973.

DECISION

Peti t ioners, Leonard and Rose Frank, 180 Troy Del Way, Buffalo,  New York

14227, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

gift tax under Article 26A of the Tax Law for the quarterly periods ended

December ,  1972 and March ,  1973 (F i Ie  Nos.  15200 and 15201) .

A formal hearing lvas commenced before Alan R. Golkin,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, State Off ice Bui lding, 65 Court

s t ree t ,  Bu f fa lo ,  New York ,  on  May 18 ,  1978 a t  2 :45  p . t r .  and cont inued to

conclusion before Doris E. Steinhardt,  Hearing off icer,  on July 6, 1981 at

P.M. Pet i t ioners appeared by Malcolm D. Brutman, Esq. The Audit  Divis ion

appeared by Peter crotty,  Esq. (Alexander weiss, Esq.,  of  counset) on May

1978 and by  Ra lph  J .  vecch io ,  Esq.  (Pat r i c ia  Brumbaugh,  Esq. ,  o f  counse l )

J u I y  6 ,  1 9 8 1 .

1 : 1 5

1 8 ,

on

ISSUES

I. Whether the Audit Division properly valued the assets underlying

stock, which was donated to three trusts by pet i t ioner Leonard Frank.

I I .  Whether the gi f t .s of  stock were gi f ts of minori ty interest upon which

a discount was properly al lowable.

III. hlhether the gift to the trust for the benefit of petitioner Rose Frank

qual i f ied for the mari tal  deduct ion.
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FINDINGS OF FACT

1. Pet i t ioner Leonard Frank f i led resident quarter ly gi f t  tax returns for

the periods ended December, 1972 and January, L973, which ref lected no taxable

gif ts in ei ther quarter.

Pet i t ioner Rose Frank f i led a resident quarter ly gi f t  tax reLurn for the

period ended December, 1972 which ref lected no taxable gi f ts made during said

quar te r .

2. The gi f ts at issue in this proceeding vrere of shares in United Babcock,

Inc. ("Babcock"),  2 New York corporat ion. Imnediately pr ior to the gi f ts,

pet i t ioner leonard Frank owned 100 shares of Babcock, which const i tuted 50

percent of the outstanding shares. The remaining 100 shares r^rere owned by Mr.

Edward Linder,  who is not related to Mr. Frank.

Babcock's pr incipal asset was a bui lding which i t  leased to a related

corporat ion. The cost of  the land and bui lding in 1958 was approximately

$ 1 4 0 , 0 0 0 . 0 0 .

3. On November 29, L972, Mr. Frank made gi f ts to three separate trusts qf

13 shares each (6 2/3 percent of the shares of the corporat ion) and on January 3,

7973, made addit ional gi f ts to the same three trusts of 13 shares each. The

trusts were for the benef i t  of  pet i t ioner Rose Frankl Linda J. Frank, pet i t ioners'

daughter;  and Kenneth I^/ .  Frank, pet i t ionersr son.

4. The three trust instruments are identical in terms. They nane as

trustee a party unrelated to the donor or benef ic iary.  The trustee is reguired

to pay or apply net income to the beneficiary in such amounts and in such

manner as he alone shal l  determine, and any income not paid or appl ied shal l  be

added to capital :
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"At the end of each calendar year during the l i fe of the
benef ic iary,  comnencing with the year ended December 31,
1972, the Trustee shall accumulate the net income by adding
and incorporat ing i t  into the capital  of  the trust estate and
thereafter administer ing such net income as an integral
part  of  the capital ,  provided, however,  that the Trustee
shal l  have power, in his absolute discret ion, at  any t ime
or t imes during any year in the l i fet ime of the benef ic iary,
pr ior to the incorporat ion of that year 's net income into
capital ,  to ut i l ize any or aII  of  that yearrs net income by
either paying or applying the same to the beneficiary, in
such amounts as the Trustee may deem advisable, for the
educat ion, support  and maintenance of the benef ic iary,  at
such t imes,  in  such manner ,  as  the  Trus tee  may deem adv isab1e. . . " .

Since the incept ion of the t . rusts,  al l  income earned has been paid or appl ied

to  the  benef ic ia r ies .

Upon the death of the donor, the trustee is required to pay out all income

current ly:

rrNotwithstanding anythi-ng herein to the contrary, in the
event the grantor shal l  die before the benef ic iary,  the
Trustee shal l  pay al l  accumulat ions of income to the
benef ic iary,  f ree of any trust whatsoever,  and shal l
thereafter from time to time, but not less frequently than
annual ly,  distr ibute to the benef ic iary al l  of  the net
income of the trust.rr

Distr ibut ion of the capital  of  the trust is to be made pursuant to a power

of appointment,  by wi l l  of  the benef ic iary,  to the l ineal descendants of the

benef ic iary:

"Upon the death of the benef ic iary the Trustees sha}l  pay
over the trust estate, as i t  then exists,  to such persons,
and in such estates, interests,  and proport ions, as the
benef ic iary,  in and by a wi l l  duly admit ted to probate, and
not otherwise, shal l  appoint;  provided the benef ic iary shal l
only appoint to or for the benef i t  of  said benef ic iary 's
chi ldren, grandchi ldren, or more remoLe issue."

5. Babcock's net af ter- tax earnings for the f iscal  years ended November 30

L96B through November 30 , L972 r^rere as follows:



In determining the value of the gift, Mr. Frank computed the five-year

average earnings of Babcock and capital ized that f igure at ten percent,  for a

per share value of $675.00. He then est imated, by interpolat ion, the per share

value on the gi f t  dates at $659.00. After appl icat ion of a 30 percent discount

factor,  he arr ived at a net market value of $461.00 per share.

Mrs. Frank avai led herself  of  the nari tal  deduct ion with respect to the

gift in trust to her, as provided in section 2523(e) of Lhe Internal Revenue

Code.

6. On January 8, 1976, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner leonard Frank, assert ing taxes due under Art ic le 26A, plus

interest and late f i l ing penalt ies, for the quarters ended Decenber,  1972 anLd

FYE

Lt/30/68
rL/30169
Lr/30170
rLl30/77
t7130/72

$ ss9.  e3
744.87

$1  , 304 .80

TAX

$279 .97
279 .96

Ftr9:93

-;-

INTEREST

$r22 .41
r49.23

wrm

$  61  . 21
56 .09

FTIT.3o

NET EARNINGS

$ 13 ,  146 .00
14 ,825  .00
13,292.00
15  , 705 .00
10 ,537 .00

PENATTY

$139.  e8
L86.22

{''r-:fr

$ 6e.ee
69.99

$13t.-tE

TOTAT

$ 822.32
1  , 080 .32

TOTAL

$411 .17
4A6.04

sEr7:2l

March, 7973, scheduled as fol lows:

QUARTER EI{DING TAX

$7 ,902 .64

0n January 8, L976, the Audit Division issued a Notice of Deficiency to

petit ioner Rose Frank, assert ing taxes due under Art icle 26A, plus interest and

penalt ies, for the guarters ended December, !972 and March, 1973, scheduled as

L2 /72
3 /73

fo l lows:

QUARTER ENDING

12172
3/73

INTEREST PENAITY
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The Audit  Divis ion revalued the bui lding at $244,123.00, by mult iply ing

the f ive-year average rental  income ( less repairs and taxes) for 1968 through

7972 by a factor of B. The Divis ion disal lowed the discount appl ied for gi f ts

of a minori ty interest.  And further,  the Divis ion disal lowed the mari tal

deduct ion taken by Mrs. Frank.

7. At the hearing, counsel for the Audit  Divis ion conceded that pr ior to

making the gi f ts in quest. ion, Mr. Frank was a minori ty shareholder in Babcock.

CONCLUSIONS OF IAW

A. That sect ion 1009 of the Tax Law provides that the gi f t  tax provisions

of the Internal Revenue Code, as amended through Decenber 31, 1977, shal l  apply

to the determinat ion of New York gi f t  tax to the extent specif ied in Art ic le

26A. Sect ion 2512(a) of the Code provides that i f  a gi f t  is made in property,

the value thereof on the date of the gift shall be considered the amount of the

g i f t .

B. That in valuing stock in the absence of sale and bid pr ices therefor,

Federal  gi f t  tax regulat ions provide that the corporat ionts net worth, prospec-

t ive earning power, div idend-paying capacity and other relevant factors are to

be taken in to  cons idera t ion .  Treas .  Reg.  Sec .  25 .2572-2( t ) .  Wi th  spec i f i c

reference to closely-held real estate corporat ions, the value of the stock is

deemed to be closely related to the value of the underly ing assets. See Rev.

R u I .  5 9 - 6 0 ,  1 9 5 9 - 1  C . B .  2 3 7 ,  a s  r n o d i f i e d  b y  R e v .  R u l .  6 5 - 1 9 3 ,  L 9 6 5 - 2  C . B .  3 7 0 ;

B a r t o n  T h e a t e r  C o . ,  4 0  T . C . M .  1 9 8  ( 1 9 8 0 ) .

C. That Mr. Frankrs approach to valuing the gi f t  is more appropriately

appl ied to manufactur ing or service corporat ions. See Matter of Cl i f ford J.

Lamb, State Tax Cornmission, October 3, 1980 [TSB-H-80(17)M]. Where a corporat ion

owns and rents real property, the valuation method of preference refers to the
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fair  market value of such asset.  Thus, the Audit  Divis ion's method, which

capital ized average rents received, v;as proper.

D. That in valuing a minori ty interest in a close corporat ion, a discount

is generally permitted, in recognition of the limited marketability of the

shares and the inability of the holder to influence managemenr. Rev. Rul.

5 9 - 6 0 '  s u p r a ;  E s t a t e  o f  H e c k s c h e r ,  6 3  T . C . 4 8 5  ( t g f S ) 1  E s t a t e  o f  G r o o t e n a a t ,  3 8

T.C.M.  198 (1979) .  As  a  resu l t  o f  the  g i f t s ,  the ,  benef ic ia r ies  o f  the  t rus t  in

the instant case received urinority interests in Babcock for which a 30 percent

discount was permissible and appropriate.

E. That subdivis ion ( f)  of  sect ion 2523 of the Code al lows a mari tal

deduction with regard to the transfer by the donor of an interest in property

to his spouse, provided that the spouse is ent i t led for l i fe to al l  the income

from the ent ire interest or f rom a specif ic port ion of the ent ire interest,  and

further that she is granted the power to appoint the entire interest or the

specif ic port ion. The trust instrument herein does not ent i t le pet i t ioner Rose

Frank to all the income from the trust, but only to such amounts as the trustee

in his discret ion shal l  detennine. Nor does the trust instrument grant to Hrs.

Frank the ful l  porder to appoint to herself  or to her estate. Consequent ly,

pet i t ioner Leonard Frank's gi f t  to the trust for the benef i t  of  Rose did not

sat isfy the requirements for the mari tal  deduct ion, as set forth in Treas. Reg.

S e c .  2 5 . 2 5 2 3 ( e ) - 1 ( f )  a n d  ( g ) .

F. That the petition of Leonard and Rose Frank is granted to the extent

indicated in Conclusion of Lair  "D";  that the not ices of def ic iency issued



January B, 1976

the deficiencies

DATED: Albany,

APR O 9 1982

are to be modif ied

are in aII  other

New York
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accordingly;  and that except as so rnodif ied,

respects sustained.

TAX COMMISSION


