
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Tempa

the Pet i t ion

Dyruff

o f
o f
E . AFFIDAVIT OF I{AILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A of the Tax Law for the Period Ended
12/ tz .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Tempa E. Dyruff ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Tempa E. Dyruff
14 Winnebago Rd.
Yonkers ,  NY 10710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
1 l th  day  o f  February ,  1983.

AUTHORIZED TO ADTINISTER
0ATHS PLIRSUANI I0 fAX LttW
SECTION 174

says that the said addressee is the petit ioner
set forth on said wrapper is the last known address
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In the Matter of the Pet i t ion
o f

Tempa E. Dyruff

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Gift Tax under
Art ic le 26A of the Tax Law for the Period Ended
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AFFIDAVIT OF UAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not. ice of Decision by
cert i f ied mai l  upon Nicholas F. Dyruff  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Nicholas F. Dyruff
14 hrinnebago Rd.
Yonkers ,  NY 10710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
11 th  day  o f  February ,  1983.

AUTHORIZED TO ID}IINISTER
O^C,THS PIIRSUANT TO lAX LATU
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Tempa E. Dyruff
14 trtinnebago Rd.
Yonkers ,  NY 10710

Dear  Ms.  Dyru f f :

Please take not ice of the Decision of Lhe State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1007(b) of the Tax law, any proceeding in court  to
revi.ew an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months fron
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Nicholas F. Dyruff
14 Winnebago Rd.
Yonkers ,  NY 10710
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

TEMPA E. DYRUFF

for Redeterminat ion of a Def ic iency or for
Refund of Gift Tax under Article 26-A of the
Tax law for the Quarterly Period Ended
December, 1972.

DECISION

Peti t ioner,  Tempa E. Dyruff ,  14 Winnebago Road, Yonkers, New York 1.0710,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of gi f t  tax

under Article 26-A of the Tax Law for the quarterly period ended December, 1972

(Fi le No. 28072).

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the offices of the State Tax Commission, Two l{orld Trade Center, New York, New

York, on March 23, 1982 aL 9:15 A.[1. Pet i t ioner appeared by her spouse,

Nicholas F. Dyruff ,  Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner made gi f ts on November 4, L972 of two parcels of

rea l  p roper ty .

I I .  f f  so, what the proper amount of the gi f ts was.

FINDINGS OF FACT

1. 0n March 27, 1978, the Audit  Divis ion issued to pet i t ioner,  Tempa E.

Dyruff ,  a Not ice of Def ic iency assert ing gi f t  tax due under Art ic le 26-A of the

Tax Law for the quarter ly per iod ended December, 1972, in the amount of $11000.00,

p lus  pena l t ies  o f  $250.00  and in te res t .
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0n June 22, 1977, the Audit  Divis ion had issued to pet i t ioner a

statement of Audit  changes, proposing tax, penalt ies and interest in the same

amounts and offering the foll0wing explanation therefor:

"0ur files indicate you made a gift to Rita Tear anrl Rayrnond uaggi on7l/4172. Lre have not received ir , , rr"*" ,  to our retter 
"dvising 

youof possible gi f t  tax l iabi l i ty.  Unless you suumit proof which wouldarlow us to adjust the taxabrl  gi f t ,  th i ;  est imated assessment isd u e .  t t

The Audit Division estimated the

amoun t  961 ,111 .00 .

Lax based upon adjusted taxable gi f ts in the

2'  The subject of  the al leged gi f t .s upon which tax was asserted consisted

of two parcels of real  property in the ci ty of yonkers :  !275 saw MiI l  River

Road (block 2404, lots 19 and 20) and 351 saw Mil l  River Road (brock 3313, lots

1  th rough 15) .

3'  Pr ior to Aprir ,  1968, Mr. Morr is Maggi owned the two parcers, which

were encumbered by mortgages held by the First National Bank in yonkers. Due
to Maggi 's precarious f inancial  condit ion, the bank threatened forecrosure.

However, a bank officer suggested that if Maggi conveyed to someone more

credit-worthy, the bank would consider renewing the loan.

4- l1aggi enl isted the herp of Nicholas Dyruff ,  spouse of pet i t ioner

herein. Mr. Dyruff  test i f ied, "My assistance [ to Maggi]  was onry because he

was a varued employee'. . ' r .  Mr.  Dyruff  proposed to the bank that pet i t ioner,

who had a "golden eagle'  passbook account with the bank, take t i t re to the

properties and sign the bond and mortgage. The bank accepted this arrangement

but insisted that in addit ion, Mr. Dyruff  s ign a corrater ' r  bond.

5'  rn Aprir ,  1968, Maggi conveyed t i t re to the parcels to pet i t ioner;

pet i t ioner paid no considerat ion therefor.  l { rs.  Dyruff  s igned the mortgage and

bond in the face amount of approximatery $60,000.00; Mr. Dyruff  s igned a
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col lat .eral  bond as demanded by the bank. And pet i t ioner agreed, in

reconvey the parcels after Maggi completed payment on the nortgage.

was unable to produce the agreement; apparently aII copies had been

or mislaid.)  Maggi made such payurents direct ly to the bank.

6. Petitioner maintains that she had nothing whatsoever to do

propert ies but funct ioned merely as a "stakeholder".

writ ing, to

(Petitioner

destroyed

with the

7. Mr. Maggi died on August 17, L972. The attorney represent ing his

estate asked petitioner to return the deeds in accordance with her agreement.

0n November 4, 1972, petitioner conveyed the parcels to Raynond Maggi and Rita

( i laggi)  Teal,  Morr is Maggi 's chi ldren. The Audit  Divis ion al leges that no

considerat ion was paid. The balance owed on the First  Nat ional Bank nortgage

at the t ime of the reconveyance vras approximately $42,000.00.

8. The Audit  Divis ion est imated the amount of adjusted taxable gi f ts

because of pet i t ioner 's fai lure to respond to two lequests, dated September 24,

L974 and March 6, L975, to f i le a gi f t  tax return and pay the gi f t  tax due.

The estimate was founded upon an assessment of an apartment building located at

14 trlinnebago Road, Yonkers, owned by petitioner and her spouse.

0n or about June 28, 1977, Mr. Dyruff  sent a let ter to the Audit

Divis ion, v ia cert i f ied mai l ,  explaining the circumstances of the al leged

gif ts.  The Audit  Divis ion never received the let ter.

9. Petitioner introduced the following evidence regarding the value of

the two parcels:

(a) a contract for the sale of the 1275 Saw Mil I  River Road property by

Raymond Magg i  and R i ta  Tea l  on  March  23 ,  1973 fo r  930,000.00 ;
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(b) Ur.  Dyruff ts test inony that the 351 Saw Mil l  River Road property was

so ld  fo r  $50,000.00 ,  w i th  $30,000.00  a l loca ted  to  the  rea l  es ta te  and $20,000.00

al located to the furni ture, f ixtures, equipnent,  etc.

10. In preparat ion for the hearing, a tax auditor ernployed by the Audit

Divis ion examined the real esLate records relat ing to the t lyo parcels,  and

found a purchase money mortgage to petitioner on the 351 Saw Mill River Road

parcel in the amount of $191770.00, given at the t ime of her conveyance of said

parcel to Rayrnond Maggi and Rita Teal.

CONCIUSIONS OF TAW

A. That sect ion 1001 of Art ic le 26-A of the Tax Law imposes gi f t  tax upon

the transfer of property by gift during each calendar quarter (comnencing with

the f i rst  calendar quarter of 7972) by any individual,  resident or nonresident.

The New York gifts of a resident donor are 'tthe total amount of gifts made in

any calendar quarter within the meaning of section two thousand five hundred

three of the internal revenue code.. .rr ,  Iess any gi f ts of real  or tangible

persona l  p roper ty  hav ing  an  ac tua l  s i tus  ou ts ide  th is  s ta te .  Sec t ion  t003(a) (1 ) .

B. That the requisi te elements of a val id inter v ivos gi f t  are donat ive

intent,  der ivery of the subject matter and acceptance by the donee. E.g.,

Mat te r  o f  Fs ta te  o f  Cr is to ,  86  A.D.2d 700 (3d  Dept . ) .  Wi th  regard  to  the  f i rs t

element, the donor must intend to part absolutely with the ownership of what is

g iven-  25  N.Y.  J l lR .  G i f ts  S13 (1962) .  Accord  r reas .  Reg.  925.2511-1(g) .  rn

the matter at hand, pet i t ioner l ras merely the transferee in.1968 of bare legal

t i t le '  as a trustee, stakeholder or straw nan. ldhen she reconveyed the two

parcels to Morr is Maggi 's chi ldren in 1972, in accordance with her agreement

(see Finding of Fact "5"),  the transfer was not a gi f t  and thus, no gi f t  tax is

due.



C. That the pet i t ion

Defic iency issued on March

DATED: Albany, New york

FEB 1 1 1983
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Dyruff is granted, and the Notice of

cancel led.

of Tempa E.

2 7 ,  1 9 7 8  i s

A eTt*tcr

COMUISSIONER


