
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Elizabeth Demong

for Redeterminatlon of a Deflciency or Revision
of a Determlnatlon or Refund of Glft Tax under
Art lc le 26A of the Tax Law for the Year L977.

AFFIDAVIT OF I'fAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Conmlssion, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln not ice of Decislon by
certlfled mail upon Estate of Ellzabeth Demong, the petltloner Ln the wlthln
proceedlng, by enclosing a true copy thereof ln a securely sealed postpald
lrrapper addressed as fol-lows:

Estate of El-izabeth Demong
c/o Maty Loulse Demong, Executrlx
1062 l{estmoreland Avenue
Syracuse, NY 13210

and by deposltlng same encLosed 1n a postpaid properly addreesed wrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Poetal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on sald wrapper ls the last knolen address
of the pet l t ioner.

before me thLsSworn to

ter oat
Law sect ion L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Estate of El-lzabeth Demong

for Redetermlnation of a Deflclency or Revlsion
of a Deternlnatlon or Refund of Gift Tax under
Arti.cle 26A of the Tax Law for the Year L977.

AFFIDAVIT OF MAITING

State of New York :
s s . :

County of Albany :

Connte A. Hagel-und, belng duly sworn, deposes and says that she ls an
employee of the State Tax Commission, that she Ls over 18 years of age' and that
on the 13th day of December, 1985, she served the wlthln notice of Declslon by
certifled nail upon Norbert F. Abend, the representatLve of the petitloner ln
the within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as follorrs:

Norbert F. Abend
205 S. Townsend St.
Syracuse, NY 13202

and by deposltlng same enclosed in a postpald properl-y addressed wrapper in a
post offlce under the exclusive care and custody of the Unl.ted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereLn and that the address set forth on sald nrapper ls the
last known address of the representatlve of the petitloner.

Sworn to before me thls
13th day.of December,

ster oat
Law sect ion L74



S T A T E  O F  N E T {  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R K  L 2 2 2 7

December  13 ,  1985

Estate of El lzabeth Denong
c/o Mary Louise Demong, Executrlx
1062 Westmoreland Avenue
Syracuse,  NY 13210

Dear Ms. Demong:

Please take notl,ce of the Decislon of the State Tax Comml-ssion enclosed
herewith.

You have now exhausted your right of review at the administrative Level.
Pursuant t ,o sect ion(s) 690 & 1007 of the Tax Law, a proceedlng ln court  to
review an adverse declslon by the State Tax Commisslon may be instituted only
under ArtlcLe 78 of the Civll Practice Law and Rules, and must be conmenced ln
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the da te  o f  th is  no t lce .

Inquiries concerning the computatl-on of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Bui lding / f  9,  State Campus
Albany, New York 12227
Phone /l (518) 457-2070

' Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Norbert  F. Abend
205 S. Townsend St.
Syracuse, NY 13202
Taxlng Bureaur s Representative



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the llatter of the Petition

o f

ESTATE OF ELIZABETI{ DEMONG

for Redeterninat lon of a Def ic iency or for
Refund of Gift Tax under Article 26-A of the
Tax Law for the Year L977.

DECISION

Petl t ioner,  Estate of El lzabeth Demong, clo Mary Louise Demong, L062

Westmoreland Avenue, Syracuse, New York 13210, f lLed a pet i t ion for redetermi-

nat ion of a def ic iency or for refund of gi f t  tax under Art ic le 26-A of the Tax

Law fo r  the  year  1977 (F i le  No.  42386) .

A hearing was held before Arthur Brayr llearing Officer' at the offices of

the State 1.* Qemmission, 333 East Washlngton Street,  Syracuse, New York'  on

Ju ly  9 ,  1985 a t  3 :00  P.M.  Pet i t ioner  appeared by  Nornan I .  Abend,  J r . '  Esq .

The Audlt  Divis ion appeared by John P. Dugan, Esq. (James Del la Porta, Esq. '  of

counsel)  .

ISSUE

Whether the Audit Division properly determined the value of parcels of

real property transferred as a gi f t .

BINDINGS OF FACT

1. On or about March 21, L977, El lzabeth R. Demong transferred to G. PauI-

Demong two parcels of real property located |n Syracuse, New York.

2. On or about Apri l  7,  1980, pet i t loner f l led a New York State Resident

Quarterly' Glft Tax Return reportl-ng the transfer of March 21, L977 . On thls

return, pet i t ioner reported gi f t  tax due of $190.00 based upon a valuat ion of
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the property gi f ted at $15r000.00. I lowever,  pet i t ioner dl .d not remlt  paynent

o f  the  $180.00  un t i l  on  or  about  Ju ly  28 ,  1980.

3. 0n May 25, 1982, the Audlt  Divls lon issued a Not j .ce of Def ic iency

assert ing that pet i t ioner had a def ic iency of gi f t  tax in the amount of $705.00,

p lus  pena l ty  o f  $203.25  and ln te res t  o f  $344.2L ,  fox  a  to ta l  o f  $1 '252.46 .  In

order to determine the amount of gift tax all-eged to be due, the Audlt Divlsion

started with the 1974 assessed value of $16r000.00 on both propert ies and mult ipl ted

that amount by the equalization rate. The value of the gift was al-so adjusted for

an assumed appreciation in the value of the property from the date the property was

assessed Ln 1974 to the date of the transfer in 1977. The foregolng resulted in an

est imated fair  market value of the gi f ted propert ies of $59r000.00. The gi f t  tax

asserted to be due took into account the previous payment of $180.00. The penalty

and interest rilere asserted for late fiJ-ing of the gift tax return and late payment

of the gi f t  tax due.

4. One of the parcels of land which was conveyed was located on the

corner of ll ickory Street and Pearl Street in Syracuse. This was a vacant 1ot

which contained just dlr t r  gravel and grass.

5. The second lot  which was conveyed was located at 408-410 Pearl  Street

in Syracuse. This parcel of land contalned a trilo-story brick building.

6. The bul lding at 408-410 Pearl  Street suffered ser ious deter iorat, ion

from the t ine l t  was assessed in 1974 unt l l  the t ine l t  was gi f ted, Ln 1977. In

1976, the roof of  the bui lding caved ln.

7. At the time Mr. Demong received the building ln L977 ' the defects

lncluded the caved-in roof noted above, holes ln the second floor, some as

large as ten to twelve square feet, leading down to the first floor' and erosion

of the foundatLon.
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8. After the gl f t  was made, Mr. Denong, who was the donee of the gl f t r

received a l-etter from the Clty of Syracuse stattng that he had to ei-ther t,ear

the building down or have the buildlng repatred. In 1978, Mr. Demong had the

bul lding renovated at a cost of  approxinately $60r000.00. The renovat ion

consisted of removlng the second floor, putting on a ne!f, roof and taking steps

to repalr the erosl-on in the basement.

9. If Mr. Demong had decided to raze the buildlng, it would have cost

approximately $20,000.00. I t  would have cost an addlt lonal-  $101000.00 to f111

the hole in and 1evel i t  of f .

10. Although the parcel of property that contained the bulldl-ng was Ln a

commerctal area, it was not a highly val-uable comercial area.

1I.  The valuat ion placed on the gi f t  by pet i t ioner arose from a real

estate appralsal  of  the propert ies. Pet l t ionetts apptaiser substant ial ly

discounted the value of the bui ldlng because of the bui ldl .ng's poor condlt ion.

CONCLUSIONS OF LAW

A. That Internal Revenue Code 52512(a),  which ls appl icable herein by

vir tue of Tax Law S 1009, provldes, ln part  :

I 'If the glft ls made in property, the value thereof at the date
of the gl f t  shal l  be considered the amount of the gi f t . r l

B .  That  dur tng  the  per iod  in  i ssue,  Treas .  Reg.  S25.25L2- I  p rov ided,  in

p a r t :

rrsect lon 2512 provides that i f  a gi f t  is made in property,  i ts
value at the date of the gift shal1 be considered the amount of the
glft. The value of the property is the price at which such ProPerty
would change hands between a w11L1ng buyer and a willlng seJ-ler'
neither being under any compulslon to buy or to sell, and both having
reasonable knowledge of relevant facts. . .  Property shaLl not be
returned at the value at whl"ch it is assessed for local tax purPoses
unless that value represents the fair market value thereof on the
date  o f  the  g i f t . r l
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C. That in vlew of the fact, that the property had dinlnlshed in value

from the tlme lt qras assessed to the tlme of the glft, as evidenced by the fact

that the roof had caved ln and the other facts and circumstances presented

herein, pet i t loner has establ- ished that the val-ue of the propert ies gi f ted in

L 9 7 7  v a s  $ 1 5 , 0 0 0 . 0 0 .

D. That in vl"ew of the delay ln fil lng a glft tax return and naklng

payment thereon, the Audit Dlvision properl-y imposed penalty and lnterest (tax

L a w  S 1 0 0 7 [ a ]  ;  1 0 0 7 t b l ) .

E. That the petitl-on of the Estate of El-lzabeth Demong ls granted to the

extent of Concl-usion of Law "C" and the Audit Division is directed to nodlfy

the Not lce of Def lc iency accordingly;  the pet i t lon ls,  in al l  other respects '

denied.

DATED: Albany, New York

DEC t 3 1985
STATE TAX COMMISSION

PRESIDENT


