
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Estate of John K.

the Pet i t lon

Florence Colgate

o f
o f
&

AFFIDAVIT OF }fAILING

for Redetermination of a Deflciency or Revislon
of a Determination or Refund of Gift Tax under
ArtlcLe 264 of the Tax Law for the Quarter Ended
L 2 l 3 L 1 7 6 .

State of New York :
s s .  :

County of Albany : '

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the St,ate Tax Conrmission, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthin not l"ce of Decislon by cert i f led
mai l-  upon Estate of John K. & Florence Colgate, the pet i t loner in the withln
proceeding, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Estate of John K. & FLorence CoJ-gate
c/o Batxy Kessl-er -  Touche, Ross & Co.
1633 Broadway
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusl-ve care and custody of the United States PostaL
Service wlthln the State of New York.

That deponent further says that the said addressee is the petitloner
hereln and that the address aet forth on said rrrapper is the last known address
of the pet i t ioner.

Sworn to before me thls
30 th  day  o f  Oc tobe r ,  1985 .

is ter oathsAuthorized to
Law sect ion 174



STATE OF NEI^] YORK

STATE TAX COMMISSION

In the Matter

Estate of John K.

of the Pet i t ion
o f
& Florence Colgate

AFFIDAVIT OF MAILING
for Redetermlnation of a Deficiency or Revlslon
of a Determination or Refund of Gift Tax under
Article 26A of. the Tax Law for the Quarter Ended
1 2 / 3 1 / 7 6 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlssl.on, that he ls over 18 years of age, and that on the
30th day of October,  1985, he served the wlthin not lce of Decl-slon by cert l f ied
mal l  upon George H. P. Dwight,  the representat lve of the pett t ioner ln the
within proceeding, bI encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

George I I .  P. Dwlght
Rlehards, 0rNei l  & Al legaert
660 Madison Avenue
New York, NY 10021

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unl"ted St,ates Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner hereln and that the address set forth on sald wrapper ls the
l-ast known address of the representative of the petltioner.

Sworn to before me thls
30 th  day  o f  October ,  1985.

ter oathsi lzed to adml
pursuant to Tax Laf,r sec t ion  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  0  R K  L 2 2 2 7

October  30 ,  1985

Estate of John K. & Florence Colgate
c/o Barry Kessler -  Touche, Ross & Co.
1633 Broadway
New York, NY 10019

Gentlemen:

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 1007 of the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Conml"ssion may be instituted only
under Artlcl-e 78 of the Civll Practice Law and Rul-es, and must be conmenced Ln
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the date of thls not ice.

Inqulries concerning the computation of tax due or refund allowed tn accordance
wlth this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Building //9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t l "onerrs Representat ive
George H. P. Dwight
Richards, of  Nel. l  & Al legaert
660 l{adtson Avenue
New York, NY 10021
Taxlng Bureaurs Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

ESTATE OF JOTIN K. COLGATE A}ID FLORENCE COTGATE :

for Redetermination of a Deficiency or for :
Refund of GIft, Tax under Article 26-A of the
Tax Law for the Quarter Ended December 31, L976.2

DECISION

Peti t ioners, the Estate of John K. Col-gate and Florence Cdlgate, c/o

George H. P. Dwtght,  Esq.,  660 Madison Avenue, New York, New York 10021, f lLed

a petltlon for redetermtnatlon of a deficlency or for refund of gift tax under

Art lc le 26-A, of.  the Tax Law for the quarter ended December 31, 1976 (Fl le Noe.

49097 and 49098).

On June 18, 1985, pet i t ioners, by their  representat lve Rlchards, OrNei l  &

Al l-egaert ,  Esqs. (George H. P. Dwight,  Esq.,  of  counsel-) ,  waived a hearlng

before the State Tax Comlsslon and requested the Conmiesion to render lts

decislon, based on the Departnent of Taxation and Finance flle as preeently

const i tuted, a st ipul-at ion of facts wlth exhibl ts executed by pet l t ionerer

representatlve and the Audlt Divisionta representatlve on June 5, 1985' and

briefs to be submitted by August 15, 1985.

ISSUES

I, Whether petltloners recelved flnal federal deternlnations regarding

the value of two glfts made of Oakbrook Company stock during the quarter ended

December  31 ,  L976.

I I .  I f  so, whether pet l t ioners demonstrated that such f inal  federal

determlnations rrere erroneous.
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FINDINGS OF FACT

1. On September 15, 1983, the Audlt  Divis lon lssued to pet i t loner the

Estate of John K. Colgate a Not lce of Def ic iency, assert lng gi f t  tax due under

Articl-e 26-A of the Tax Law for the quarter ended December 31, 1976 ln the

princlpal amount of $24r2LI.98, plus accrued l"nterest.  On Septenber 15, 1983,

the Audlt Divisl-on issued to petltioner Florence Colgate a Notlce of Deficlenclr

assertlng addltlonal- gif t tax for the same quarter l.n an ldentl"cal amount.

2. On or about February 8, L977, John K. Colgate and his wlfer Florence M.

Colgate, f i led gi f t  tax returns for the calendar quarter ended December 31r

L976,  as  fo l lows:

(a) Mr. Colgate flled a federal quarterly g|ft. tax return (form 709)

which Mrs. Colgate signed to evidence her consent that the glfts nade by her

and Mr. Colgate be consldered as made one-hal-f by each of them.

(b) Mr. Colgate and Mrs. Colgate each f t led a New York State Resident

Quarterl-y Gift Tax Return (forn ltT-730), reportl"ng the same gifts. Attached to

the New York returns nas a copy of the federal return.

The gi f ts reported

ln thls proceedlng

Donee and
Descrlpt ion

of  G l f t

John K. Colgate, Jr. ,
Russell C. Wllkinson
and Rufus Bullock
T r u s t e e s  u l a  1 2 / 1 6 1 7 6
EIB/O descendanrs of
Russel l  Colgate

120 shs. Oakbrook Conpany

on these federaL and New York returns whlch are in dlsPute

are br ief l -y descr ibed below.

Donor I s
AdJusted

Basl"s of Gif t

Reported
Value of

Glfr

$3r5 ,  626 .43 12 l17176 $  I  , 599 ,840 .00



John K.  Co lga te ,  J r . ,
RusselL C. Wllk inson
and Rufus Bullock
Trus tees  u /a  L2 lL7  /76
F/B/O descendants of
Russel l  Colgate

45 shs. Oakbrook Conpany

3. Mr. Colgate dled

issued by the Surrogaters

John K.  Co lga te ,  J r . ,  and

t ine .

-3-

118 ,359 .91 12 lL7176 637 ,065 .00

on oct,obex 29, 1978 and letters testamentary were

Court of  Nassau County to Florence M. Colgate,

Rufus Bull-ock, who continue in offlce to the present

4, Mr. Colgate and hl-s slster, Josephine CoJ.gate Wllktnson, were the only

surviving chlldren of Russell CoLgate, who lncorporated Oakbrook Conpany

("Oakbrook") in 1919. Whl le he l lved, Russel l  Colgate was Oakbrookfs sole

st,ockholder. Oakbrook has always been a personal holdtng company, as defined

in the InternaL Revenue Code, ouning various Llsted securities, wl-th lts

prlnclpal hoLdlng a substantial- block of the stock of what ls now CoJ-gate-

Palmol ive Co.

Russel l  Colgate dled ln 194I.  The pr lncipal asset of Russel l  Colgaters

estate was his 775 shares of the capltal  stock of Oakbrook. Hls wlLl  lef t

three-twelf ths of his estate outr ight to Mr. Colgate and created four trusts of

the balance:

(1) Four-twel-fths in trust for the l-ife of Josephine Kirtland Co1-gate,

Russel- l  Colgate's widow. When she dled in L967, the pr incipal of  the trust was

dlstr lbuted ln equal-  shares to Mr. Colgate and hls sister.

(2) Three-twelf ths in trust for the l t fe of Mr. Colgatets sl .ster Josephine,

remainder on her death to her descendants.

(3) One-twel- f th in trust for the l i fe of Mr. Colgaters wlfe,  FJ-orence Manuel

Col-gate, remainder on her death to Mr. Colgatefs descendants.
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(4) One-twelf th,  col lect ively,  for the grandchl ldren of RusseLl Col-gate

born wlthln twenty-one years after his death, wl"th principal share due at age

21, but distrlbutable when the beneficlary reached age 28. l,Ihen Russell Colgate

died, his son (Mr. Colgate) had three chi ldren, the youngest age 2. His sister

had not yet marri.ed. Her two chlldren were to be the only beneflcl"arles of

this trust: Edith reached 28 tn 1972; Russell, in 1976. Each nolr or{ns outright

33.5 shares of Oakbrook.

Af te r  Russe l l  Co lga ters  w idow d led  tn  L967,  312 shares  (40 .3  percent )  o f

0akbrook were ordned by Mr. Colgate, 59 shares (7.7 percent) were held ln trust

for Mrs. Colgate, and the remainlng 404 shares rilere owned by his sister and her

chlldren or held ln trust for them.

From Russel l  CoJ-gaters death ln 1941 unt i l  December, 1976, there l tere no

t,ransfers of Oakbrookrs stock except as required to effect the provislons of

his wl l - l .  In December, 1976, Mr. Colgate made the gi f ts of Oakbrook's stock to

tno separate trusts.  One gl f t  was of 120 shares, or 15.5 percent,  of  Oakbrookts

issued and outstanding stock; the other was of 45 shares, or 5.8 percent.

5. The gi f ts grew out of an overal l  reorganizat lon of Oakbrookts operat lons

whtch began Ln 1974. This reorganlzatlon had two prlnclpal objectlves: to

provlde for an orderly transfer of Oakbrookrs management fron the members of

the generation of l '1r. Colgate and hlg sister to the next generation of their

chll-dren; and as part of that process, to ensure that the ownership of Oakbrookre

stock could not be transferred among exlstlng stockholders or to thlrd Parties

wlthout the approvaL of both fanlly groups.

The three pr incipal of f lcers of Oakbrook were gettLng along in years.

Mr. Colgate, Mr. George Neupauer (a certifted publlc accountant and former

manager of Col-gate Estates, a corporation organized to perform adnlnLstrative
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services for fanily members), and Mr. Wil-klnson (Mr. Colgaters brother-1n-1aw)

all had retlred from active buslness. The younger generatlon of Rufus BuLlock

(Mr. Colgaters son-l"n- law), John K. CoJ-gate, Jr. ,  and Russel l  C. Wll-k ineon had

been maturlng and energing as Leaders.

Tn 1974, Rufus BulLock reslgned as an executlve of First Boston CorporatLon.

Wtth Wlllian C. Breed, III, he organlzed Edgewood Management Conpany ("Edgewood")

as an lnvestnent advlser reglstered under the Investment Advlsers Act of 1940,

with off tces in New York City.  Oakbrook became one of Edgewoodrs fLrst  c lLente.

Edgewood also assumed nost of the management responstbilltes and hlred the

renalnlng employees of Colgate Estates. Thereaftet, Oakbrook contlnued onLy a

smal l  of f ice in Jersey City for i ts t reasurer,  Mr. Neupauer,  and i ts corporate

records .

On Edgewoodts recommendation, Oakbrook undertook to consider the advl"sabiltty

of a stockholderst agreement to ensure the contlnuity of Oakbrookts management

and control- by restricting its transfer and flxlng the value of its stock for

any permlt ted transfer.

6. A naJor lssue which needed to be resolved before an agreement among

the stockholders could be consldered was how to fix the value of Oakbrookrs

stock. Oakbrook, which had not had an independent audlt of its operatlon for

nany years, engaged Touche Ross & Co. (rrTouche Ross") to conduct an audlt for

the year ending December 31, 1975, Touche Ross submltted Lts report ln early

1976. At about the same tlme, Oakbrook engaged Standard Research Consultants

(r'SRCr') to appraise the value of lts stock. The two fanl"Iles lntended that

this appraisal by a well-known lndependent appratser of stock of closeLy-heJ'd

corporations could serve as a basis for a formula to fix the stockrs value in a

stockholders t agreement.
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SRC conpleted Lts appraisal in October, 1976. It deternlned that the falr

market value of a noncontrol l lng block of Oakbrook stock was $14,145.00 per

share. This represented the net asset value per share at market of the securitl-es

held ln Oakbrookrs port foLio, less a 57.8 percent discount.  In mid-December,

SRC reviewed its determlnation and confirmed that the vaLue fixed by the

earlier appralsal remained the fair market value of a share of Oakbrook stock.

This appraisal- was first used to provide a basls for a purchase prlce fornula

l"ncl-uded in the agreement dated December 3, 1976 among Oakbrook and lts stock-

hoLders. It was then used by petitl,oners to determine the vaLue of the gifte

reported on their federaL and New York gift tax returns fi"led for the quarter

ended December  31 ,  L976.

7. In Januaryr 1979, the Internal Revenue Service conmenced an examLnatlon

of pet l t ionersr federal  gi f t  tax return for the quarter ended December 31'

I976. During extenslve dl-scussions with representat ives of the Servl-ce, pet l t ionerst

representat lves provlded the appral .sal  prepared by SRC, a let ter dated Decenber 17,

L976 trom SRC conflrnlng its optnlon that the lndtcated overall dl-scount from

net asset value (at narket) to arrive at the fai.r market value of a noncontrol-lLng

block of.stock of Oakbrook as of that date cont lnued to 57.8 percent,  and a

I lst  of  the stockholders of Oakbrook as of Decemb er 17, Lg76. l  The ServLce

decided to close the audl"t wl"thout re-achlng an agreement wl"th petitloners

concernlng adJustnent of their tax llability and to propose addltlonal glft tax

agalnst pet l t loners.

Ilarry H. Ness, then a vl"ce-president of SRC' particlpated in the
preparatl.on of the appraisaL. Mr, Ness is an expert on valuatlon of the
gif ts,  and, but for the part l -esr st ipulat ion, would have been avai lable ae
an expert  to test l fy on behalf  on pet l t ioners.
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8. 0n or about Novenber 9, 1981, pet l t loners f l1ed a protest with the

Servlce. In January, L982, at an lnformal meeting between petltionersr repre-

sentat lves and an appeals off l "cer of the Service, i t  was agreed to sett le

pet l t lonersr Liabl l i ty by uslng a dlscount of 45 percent from the net asset

value (at narket) of Oakbrook to detennine the falr narket value of the gifts'

l "nstead of the 57.8 percent dlscount used by pet i t ioners ln thelr  return, and

lnstead of the 15 percent dlscount used by the Service in its examlnatlon

reports fol lowing the audit .

9. 0n or about March 8, L982, at the request of the Service, Touche Ross

deLlvered to the Servi-ce two offers of walver of restrictl.ona on assessment and

coLl-ection of deflclency in tax and of acceptances of overaasessment (fom

870-AD), one executed by Mrs. Colgate and the second by Florence M. Colgate and

Rufus Bul lock, as executors of Mr. CoJ,gaters estate. Each form provlded, Ln

Pert inent part :

r f l f  th is offer is accepted for the Commlssloner,  the case shal l  not
be reopened ln the absence of fraud, malfeasance, concealment or
mlsrepresentation of material fact, an inportant mistake in mathe-
mattcal calculation, or excessl"ve tentative allowances of carrybacke
provided by law; and no clatn for refund or credit shalL be flLed or
prosecuted for the year(s) stated above other than for amounta
attr ibuted to carrybacks provided by law."

The deficiencl,es were pald at the same tLme. No closl"ng agreement (Code

sect lon 7l2I)  was entered lnto by pet i t ioners and the Service.

10. On or about l{axch 24, 1982, Rl"chards, OtNeil & Allegaert recelved a

Stat,ement of Tax Due on Federal Tax Return (fornn 3552) on behal-f of each

pet, l t ioner.  0n or about Apri l  9,  1982, Touche Ross, on behal- f  of  each petLt ioner,

transmltted to the Service full paynent of the tnterest noted on Form 3552.
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11. On or about Apri l  28, L982, Touche Ross advlsed the Audlt  Divls lon ln

wri t ing of the federal  determlnat ions respect ing pet l t ionerst gl f t  tax return

for the quarter ended December 31, 1976. The wrl t ten not lce stated:

ttWe do not concede the accuracy of this determtnatl-on, which ls
erroneous in that t.axpayetrs valuation of the gifts i.n dlspute ltas
based on a wrltten appraisal prepared at the tine the gifts were
made.  t t

The deficlencies under revlew herein were predicated soLely upon the federal

determinations; the Audit Divl-sion conducted no independent revlew of petltlonerst

New York gl f t  tax returns.

CONCLUSIONS OF LAW

A. That subsect lon (a) of Tax Law sect ion 1006 provl .des, in part :

rrA fl"nal- federal determl"natlon that a transfer constitutes a taxable
glf t  and of the val-ue thereof. . .shal l  also, subJect to the nodl"fLca-
tl-ons provided for by this artlcle, determine the same lssues for

. purposes of the tax under this artlcLe, unl-ess such final federal
determl-natlon ls shown by a preponderance of the evtdence to be
erroneous. t t

Where, for example, the Internal Revenue Service flnally determines the value

of a taxabJ.e glft, such determinatlon flxes the value for ArticLe 26-A' purPoses

as well, unless the taxpayer demonstrates the deternination was in error. Thls

conformlty is designed to promote sinpllcity and clarity.

Subsection (b) of the same section deflnes the term I'fl"nal federal deter-

mlnat lonrt  to include, inter al la:

t'An assessment pursuant to a waiver of restrlctions on assessment' or
a notificatlon ln writing issued by the secretary of the treasury or
hls delegate that the federal- glft tax return has been accepted as
ftled, unless the donor shal-l have flled wlth the tax conrmisslon a
written statement, in such form as nay be required by the commlsslon,
that a claim for refund of federal  gi f t  taxes has been or w111 be
f l "Led. "  Sect ion 1006 (b) (4) .

The statutory language is unamb{.guous. In the absence of any proof that

petitioners flled a refund claim for the federal gift taxes, the wal-vers of
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restrlctions on assessment execut,ed by then constituted final federal deterni-

nat ions.

B. That petltloners failed to demonstrate that the final federal- determlnatLons

were erroneous. In this proceedlng, they relied exclusively upon the SRC appraLsal

to establish the valuation of the gtfts, the very same infornatlon submltted to and

considered by the Internal Revenue Servlce l"n arrlving at the federal determlnatlone.

To accept petitl"onersr argument, that the same evidence must be re-evaluated by thLs

Co isslon, would deprive the federal determinations of their flnaltty and render

sect lon 1006 neanlngless.

C. That the pet i t ion of the Estate of John K. Colgate and Florence Colgate

ls denl,ed, and the'nottces of def lc lency issued agalnst them on September 15,

1983 are sustained.

DATED: Albany, New York

0cT 30 1995
STATE TN( COMMISSION

PRBSIDENT


